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We pride ourselves on being a truly global network, with over 
14,000  members working in sectors as diverse as finance, 
construction, oil and gas and agriculture in over 120 countries 
worldwide. In addition to providing education, training and 
accreditation for arbitrators, mediators and adjudicators, CIArb 
acts as an international centre for practitioners, policymakers, 
academics and businessmen.

We provide dedicated professional guidance to our members 
through world-renowned training, conferences, events, research 

The Chartered Institute of Arbitrators (CIArb) 
is the professional home of dispute resolvers. 
As an international not-for-pro�t organisation, 
our mission is to promote the use of alternative 
dispute resolution (ADR) as the 
preferred means of resolving disputes 
throughout the world. 

 About  
us

  

+14,000
CIArb has over 14,000 
members worldwide

+120
Our members are based in over 
120 countries across the world

+40
There are over 40 CIArb branches  
active in six continents

+250
Our members work in over 
250 di�erent commercial sectors

OVER 
14, 000

MEMBERS

6 
CONTINENTS

+250
COMMERCIAL 

SECTORS

and publications. We can ensure that all of our members have 
access to CIArb training and bene�ts, wherever they are in the 
world. Most importantly, CIArb’s international reputation and 
academic rigour provide our members with a powerful mark 
of quality assurance to help open doors.

The CIArb Australia is one of 40 branches o�ering institute 
members a prestigious, globally-recognised quali�cation 
and access to a global professional community and regular 
networking opportunities. Visit www.ciarb.net.au
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ALBERT MONICHINO QC
CIARB AUSTRALIA PRESIDENT
BARRISTER, VICTORIAN BAR
View Profile

Welcome to the August 2016 edition of our flagship publication,  
The CIArb Australia News.

A
s observed by the late 
RT Hon Lord Mustill, 
former president of the 
Chartered Institute 

of Arbitrators, the world of 
Arbitration is a fascinating 
mosaic. Lines of fracture 
run everywhere. Theory and 
Practice. International and 
Domestic. Status and Contract. 
Civilian and Common Law. 
Court-Free and Court-Related. 
Factual and Legal. Ritualistic 
and Freewheeling. Macro & 
Micro. Expert and Legal. 

And thus the 29 candidates 
assembled from 11 countries 
may have contemplated Lord 
Mustill’s words when they 
participated in the Inaugural 
CIArb Asia Pacific Diploma 
Course in International 
Commercial Arbitration.

Held in Singapore, the nine-day 
course (20 August – 28 August) 
was the result of  a joint venture 
between the Australia, East 
Asia and Singapore branches of 
the CIArb, aimed at meeting the 
needs of aspiring international 
arbitration practitioners and 

arbitrators in the region.

 Under the terms of the joint 
venture, the course will be 
conducted in Singapore (2016), 
Hong Kong (2017) and Australia 
(2018). The Faculty comprised 
31 experienced practitioners 
who travelled from far and wide, 
including Malcolm Holmes QC, 
who first developed the Australian 
version of the Diploma Course in 
2006. Full coverage of the course 
will be included in our December 
edition.

 The delivery of the Diploma 
course is the culmination of a 
busy period of activity for the 
Branch, which included the launch 
of the International Arbitration 
seminar series pursuant to a 
joint venture between CIArb 
Australia and the Federal Court 
of Australia; the launch of the 
annual CIArb Australia-Grossi 
Florentino Business Lunch 
in Melbourne; in addition to the 
delivery of the Introduction to 
International Arbitration course 
held in Perth, and various CPD 
events held across Australia.

 

Council 2016 – 2017

In April, the Institute elected a 
New Council for 2016 – 2017 I 
thank retired member of Council, 
Ron Salter, for his service to 
the Institute and retired member 
of the Executive, Prof Colin 
Roberts, for his service as 
Treasurer (2014 – 2016).

Appointment of Inaugural CEO

I am pleased to report that in May, 
Gianna Totaro, was appointed 
as our first CEO, thus assuming 
a broader role in managing the 
administration of the Institute, 
in addition to assisting with the 
generation and promotion of 
opportunities.

2016 Accelerated Route to 
Fellowship and Award Writing 
Courses

Registrations are now open for 
the Accelerated Route Towards 
Fellowship course which will 
be held 15 – 16 October in 
Melbourne. For further details, 
Click here. The first tutorial 
for Award Writing course will 
be held on 12 November in 
Melbourne with the second 

President's Report

tutorial to be held on 11 February 
2017 in Sydney. The Award 
Writing exam will follow on 25 
February 2017.  Click here for 
further details.

Membership

CIArb Australia’s membership 
continues to be on the upward 
trend. Congratulations to Doug 
Jones AO who was elected 
CIArb Companion in June.  
Kristian Maley, Senior Associate 
with Jones Day, Perth and CIArb 
Fellow has been appointed the 
Australian Representative of the 
CIArb Young Members Group 
succeeding James Healy, CIArb 
Australia National Councillor, who 
recently retired from the position.

CIArb and Arbitration Pledge

 In May, CIArb signed the Equal 
Representation in Arbitration 
Pledge, an initiative aimed to 
increase the number of female 
arbitrators within the international 
arbitration community. http://
www.arbitrationpledge.com/

Moots and CIArb Australia 
Essay Competition 2016

Consolidating our commitment 
to scholarship and engagement 
with young members, we 
sponsored a record number 
of university teams to the Vis 
moot in addition to delivering 

the 8th CIArb Australia/Young 
Lawyers Moot, which will feature 
in the next edition. Recently we 
launched the 2016 CIArb Australia 
Essay Competition.  Deadline for 
submissions is 12 October. Read 
more

Philip Morris Asia Investor 
State Arbitration Update

In December last year, an arbitral 
tribunal rejected Philip Morris’ 
investor-state claim against 
Australia for alleged expropriation 
of its intellectual property rights 
consequent upon the enactment 
of plain-packaging legislation by 
the Australian Federal parliament. 
In May a redacted copy of 
the decision was released. It 
vindicates the strength and 
fairness of the investor-state 
arbitration system. Read more

Sydney Arbitration Week

Australia’s annual major 
arbitration event is fast 
approaching.  For our part, we 
are again co-presenting an 
international conference with the 
Business Law section of the Law 
Council of Australia and ACICA 
which will be held in Sydney at 
the Federal Court of Australia on 
Tuesday, 22 November.  This 
year’s theme is “New Horizons 
in International Arbitration” and 
brings together eminent keynote 

speakers and panels from 
Australia and around the world.  In 
the evening, we will be hosting the 
CIArb Annual Dinner at Studio, a 
fine dining restaurant at the iconic 
Sydney Tower. Sponsored by 
global law firm, Holman Fenwick 
Willan, the dinner will feature 
leading international arbitrator 
and President of the Singapore 
Court of International Arbitration, 
Gary Born.  On Wednesday, 
23 November, we will host the 
launch of CIArb Australia Young 
Members Group with a special 
guest speaker to address the 
event. This will be followed by a 
joint CIArb Australia and ICC 
Asia seminar to be held at a 
venue to be confirmed.

I look forward to seeing you in 
Sydney during Arbitration Week 
for what promises to be another 
exciting and engaging experience.

Albert Monichino QC 
President

CIArb Asia Pacific Diploma Class 2016 with some members of the course faculty at Maxwell Chambers, Singapore

http://www.vicbar.com.au/profile?2133
https://www.ciarb.net.au/wp-content/uploads/2016/05/MediaReleaseCIArbAsiaPacificDiplomaCourseJointVenture3May2016.pdf
https://www.ciarb.net.au/wp-content/uploads/2016/05/MediaReleaseCIArbAsiaPacificDiplomaCourseJointVenture3May2016.pdf
https://www.ciarb.net.au/wp-content/uploads/2016/05/MediaReleaseCIArbAsiaPacificDiplomaCourseJointVenture3May2016.pdf
https://www.ciarb.net.au/wp-content/uploads/2016/05/MediaReleaseCIArbAsiaPacificDiplomaCourseJointVenture3May2016.pdf
https://www.ciarb.net.au/about-us/councillors/
http://www.afr.com/business/legal/more-women-heading-into-top-legal-jobs-outside-private-practice-20160531-gp8l3g
http://www.lawyersweekly.com.au/appointments/18565-first-chief-executive-for-ciarb-australia
http://www.lawyersweekly.com.au/appointments/18565-first-chief-executive-for-ciarb-australia
https://www.ciarb.net.au/training/accelerated-route-towards-fellowship-course/
https://www.ciarb.net.au/training/award-writing-course/
https://www.ciarb.net.au/resources/ciarb-australia-essay-competition-2016/about-the-competition/
https://www.ciarb.net.au/resources/ciarb-australia-essay-competition-2016/about-the-competition/
http://www.lawyersweekly.com.au/opinion/19211-investor-state-disputes-the-philip-morris-case
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The Role of the Courts in International Arbitration

The launch of the International Arbitration Series, a joint initiative of the CIArb Australia and Federal Court of 
Australia featured a distinguished panel which focused on a range of cutting-edge legal issues regarding the 
role of the courts in international commercial arbitration. Held in the Federal Court of Australia, Melbourne the 
event was video cast across Australia via the FCA network with the Hon Chief Justice James Allsop AO 
delivering the Welcome Address from Sydney. To access the panel's comments/papers click on the banner 
below.

Left to Right: Prof Jeffrey Waincymer, Julie Soars, The Hon Justice John Middleton, The Hon Justice Jennifer Davies, Neil Kaplan 
CBE QC SBS and Caroline Kenny QC

When: Tuesday, 22 March 2016
Where: Federal Court of Australia, Melbourne
Photos: David Johns

The Hon John Middleton
Chief Justice of the Federal Court of Australia
Opening Remarks

Chair

Neil Kaplan CBE QC SBS 
Topic: Enforcement of Awards

Presenters

Caroline Kenny QC 
Topic: Emergency Measures

Professor Jeffrey Waincymer 
Topic: Jurisdictional Issues

Julie Soars 
Topic: Setting Aside Awards

Click below

https://www.ciarb.net.au/resources/international-arbitration/role-of-the-courts-in-international-arbitration/
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JEREMY SHELLEY
SENIOR LEGAL OFFICER
PRIVATE INTERNATIONAL LAW AND COMMERCIAL POLICY UNIT
ATTORNEY-GENERAL’S DEPARTMENT, CANBERRA

View Profile

The Role of the Courts in International Arbitration – 
An Overview

T
his year saw the launch 
of the much anticipated 
International Arbitration 
Series, a joint initiative 

of the Chartered Institute of 
Arbitrators (Australia) and the 
Federal Court of Australia. The 
first event of the series featured 
a distinguished panel including 
Caroline Kenny QC, Professor 
Jeff Waincymer, Neil Kaplan 
CBE QC SBS, and Julie Soars. 
The event was hosted at the 
Federal Court in Melbourne and 
was video cast across Australia 
via the Federal Court’s video 
conference network, facilitating 
engagement with the profession 
across the country. 

The Hon Chief Justice James 
Allsop AO launched the 
series, noting the importance 
of deepening the Australian 
understanding of international 
arbitration. The series, he 
explained, will see lectures 
given by an eminent panel, 
each quarter for the next 
two years, and will consider 
a range of subjects related 
to international arbitration, 
investment arbitration, the 
taking of evidence, jurisdiction, 
award writing and others. The 

Hon Justice John Middleton 
introduced the first panel of 
the series, explained that 
for Australia to be seen as 
an attractive arbitral seat 
requires a sympathetic court, 
accordingly, this first seminar of 
the series dealt with the role of 
domestic courts in international 
arbitration. 

Speaking on the subject of 
courts and interim relief, 
Caroline Kenny QC explained 
that interim relief procedures 
are an important example 
of the need for cooperation 
between courts and arbitral 
tribunals. Tribunals can make 
interim orders but often depend 
on judicial cooperation for 
enforcement. For many years, 
she explained, the only effective 
avenue for interim relief was by 
application to national courts. 
This led to the criticism that not 
all jurisdictions’ courts provided 
timely relief and that in some 
jurisdictions foreign nationals 
may not receive equal treatment. 
In response, many institutions 
adopted emergency arbitrator 
provisions as alternatives to 
court ordered interim relief. 
Ms Kenny then explained the 

interim relief procedures but 
noted that difficulties exist when 
seeking judicial support as there 
is uncertainty over the New 
York Convention’s application 
to interim orders. The benefit 
of these provisions is that the 
dispute can remain within the 
arbitral process for the whole 
duration, without risk to the 
enforcement process, even if its 
availability depends on the law 
of the seat. 

Ms Kenny observed that while 
this system of tribunal issued 
and court supported interim 
orders is effective, a number 
of challenges remain, such as 
the contested concurrency of 
jurisdiction between courts and 
tribunals in some jurisdictions, 
and the absence of provision 
for ex parte applications in 
many arbitral rules. However, 
Ms Kenny’s thought provoking 
presentation made it clear that 
interim measures are most 
useful where there is a positive 
relationship between tribunals 
and domestic courts.

Professor Jeff Waincymer 
addressed the topic of 
jurisdictional challenges. He 

explained that if a party makes 
a jurisdictional challenge, the 
tribunal has competence to 
determine it. However, there 
are a number of stages at 
which a court may be asked 
to consider the same issue. 
These challenges may be 
positive or negative jurisdictional 
challenges, or arise during 
annulment or enforcement 
proceedings. The Model Law 
does not provide guidance on 
what evidence a court should 
consider in deciding whether 
a tribunal has jurisdiction in a 
particular case, but there are 
many well-known and instructive 
cases dealing with the question.

In Lucky-Goldstar International 
(HK) Ltd v Ng Moo Kee 
Engineering Ltd,1  Kaplan J, 
then of the High Court of Hong 
Kong, found that a reference 
in the arbitration agreement 
to the rules of a non-existent 
arbitration association did 
not render it null and void, 
inoperative or incapable of 
being performed, because 
the dominant purposes of 
the agreement was to resolve 
disputes by arbitration, and 
the pathological clause did not 
prevent this. Solutions could be 
found in the law governing the 
arbitration agreement, which is 
usually presumed to be the law 
of the seat or the proper law of 
the contract. 

Under the HKIAC rules, where 
parties have selected a law, 

the court will apply it. But the 
applicable law should not be 
presumed by courts where a 
choice has not been clearly 
made. In Professor Waincymer’s 
view, a private international 
law analysis is not appropriate 
when a court is deciding on 
the appropriate supervisory 
relationship with the tribunal. For 
example, a court considering a 
stay application and whether to 
refer the parties to arbitration 
has a broad discretion to give 
effect to the agreement. If 
it is reasonably possible to 
make the agreement work, the 
court should refer. Professor 
Wiancymer explained that if the 
agreement could be valid under 
any applicable law then it should 
be enforced. Conversely, the 
court has a greater right, at the 
award enforcement stage, to 
determine whether this process 
has worked. Clearly resolving 
this interaction is crucial to 
framing the relationship between 
court and tribunal.

Neil Kaplan CBE QC SBS 
spoke third, and explained 
that ease of enforcement is 
the most important advantage 
of international arbitration 
partly due to the courts’ role 
in enforcing awards. The New 
York Convention facilitates 
the recognition of awards 
and has a strong in built pro-
enforcement bias. It does not 
provide for review of the merits 
of disputes at all. There are 
limited grounds for objection 

to enforcement of an award 
or an arbitration agreement. 
The burden is on the party 
seeking to prevent enforcement 
to prove one of these limited 
grounds. The court also retains 
a discretion to enforce the 
award notwithstanding proof of 
a defence in article five. Mimmie 
Chan J, in the recent Hong Kong 
decision of KB v S,2  explained 
that enforcement should be 
a matter of ‘administrative 
procedure’ and the court should 
be as mechanistic as possible. 
Failure by a party to make 
prompt objection to jurisdiction 
before the tribunal may raise an 
estoppel or questions of want 
of bona fides, highlighting the 
fact that the court’s role is to 
supervise and support tribunals, 
not to provide an avenue to 
circumvent them.

Julie Soars gave the final 
presentation which considered 
the courts’ role in setting aside 
awards. Jan van den Berg, 
she noted, has described the 
setting aside procedure as the 
bête noire of arbitration largely 
because it can be used to delay 
enforcement. It is the favoured 
weapon when trying to diffuse 
an unfriendly award and can 
lead to forum shopping and 
races to judgement. However, 
the grounds for setting aside are 
fixed in the New York Convention 
and do not offer an opportunity 
to review the merits of an award. 
No Australian awards have ever 
been set aside.

CIArb Australia is proud to support the 20th Commonwealth Law Conference. Click below

https://au.linkedin.com/in/jeremy-shelley-23529635
https://commonwealthlawyers.com
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Ms Soars also considered 
the controversial Dallah case 
in which a French award was 
refused enforcement in the 
United Kingdom, shortly before 
the French court declined to 
set aside the award there. 
Both courts applied the same 
French law to the same award 
and arbitral proceeding, but 
came to different conclusions. 
Dallah may have succeeded 
had it sought recognition in the 
French courts first, and only 
then brought its enforcement 
action in the English courts 
where it could have relied on an 
issue estoppel. The Hon Justice 
Clyde Croft has recently noted 
that a key challenge for courts 
in this area is the temptation 
to approach arbitration-related 
matters through the prism of 
common law doctrines and 
equitable principles, which are 
not found in the international 
legal framework within which 
Australia's arbitration regime 
sits. Ms Soars concluded by 
reinforcing the proposition that 
the fact that an award is set 
aside at the seat does not mean 
that it will ipso facto be refused 
enforced elsewhere.

This series of 
short lectures 
comprised the 
first of what 
promises to be 
an excellent, 
accessible and 
fascinating 
series. It was 
clear from the 
presentations 

that the 
relationship 
between courts 
and tribunals 
is one of 
supervision 
and support. 
Further, it is 
crucial that the 
balance between 
these two 
competing roles 
be maintained if 
the growth and 
development of 
the international 
arbitration is 
to be fostered 
globally and in 
Australia.

FEDERAL COURT 
LAUNCHES 
INTERNATIONAL 
ARBITRATION LECTURE 
SERIES

Felicity Nelson 
Lawyers Weekly 
29 March 2016

The Federal Court of Australia and 
the Chartered Institute of Arbitrators 
(CIArb) are partnering up to run a lecture 
program on international arbitration.

The two-year lecture and seminar 
program is aimed at promoting 
international arbitration as the suitable 
method to resolve commercial disputes 
and proving Australia is an attractive 
neutral resolution venue in the Asia 
Pacific.

“We are pleased to partner with the 
CIArb of Australia to deliver a high-
quality program,” said Chief Justice 
James Allsop.

“How well any particular jurisdiction 
deals with international commercial 
arbitration, and so serves the 
international community, is dependent 
upon the quality and qualities of its 
commercial courts and its arbitrators.”

CIArb Australia vice-president Caroline 
Kenny QC said the partnership would 
promote Australia’s arbitration expertise 
in the Asia-Pacific region.

“This is an opportunity for Australian 
lawyers to tap into the lucrative market 
worth billions of dollars,” she said.

The first seminar, which took place on 
22 March, focused on how national 
courts complement arbitration and thus 
how form an integral part of the arbitral 
process.

1. [1993] 1 HKC 404.

2. [2015] HKCFI 1787.

http://www.thelibertygroup.com.au/html/s01_home/home.asp?dsb=601
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Evidence in International Commercial Arbitration

The second event in the International Arbitration Series, a joint initiative of the CIArb Australia and Federal 
Court of Australia, focused on practical, relevant and novel issues regarding evidence in international 
commercial arbitration. To access the panel's remarks/papers please click on the banner below.

Left to Right: Damian Sturzaker, The Hon James Spigelman AC QC, The Hon Chief Justice James Allsop AO and Beth Cubitt

When: Monday, 27 June 2016
Where: Federal Court of Australia, Sydney
Photos: Rick Stevens

The Hon James Allsop AO 
Chief Justice of the Federal Court of Australia

Chair

The Hon James Spigelman AC QC 
International Arbitrator

Topic: Reflections on Evidence in 
International Arbitration

Presenters

Damian Sturzaker 
CIArb Australia Vice President and 
Partner, Marque Lawyers, Sydney

Topic: Technical Innovations in 
International Arbitration

Beth Cubitt 
CIArb Australia Councillor and 
Partner, Clyde & Co, Perth

Topic: Civil and Common Law 
Approaches to Evidence Contrasted

Click below

https://www.ciarb.net.au/resources/international-arbitration/evidence-international-commercial-arbitration/
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The third event in the International Arbitration Series, a joint initiative of the CIArb Australia and Federal Court 
of Australia, was focused  on using costs orders to control the expense of international commercial arbitration, 
the subject of the prestigious 2016 CIArb Roebuck Lecture delivered by Prof Doug Jones AO, the text of 
which is available by clicking here.

Left to Right: Malcolm Holmes QC, Prof Doug Jones AO, The Hon Justice Lindsay Foster and Prof Janet Walker

When: Tuesday, 23 August 2016
Where: Federal Court of Australia, Sydney
Photos: Rick Stevens

Using Costs Orders to Control the Expense of 
International Commercial Arbitration

The Hon Lindsay Foster 
Justice of the Federal Court of Australia

Chair

Prof Doug Jones AO 
International Commercial Arbitrator

Presenters

Prof Janet Walker 
International Commercial Arbitrator

Malcolm Holmes QC 
International Commercial Arbitrator

Click below

http://www.ciarb.org/news/ciarb-news/news-detail/news/2016/06/13/roebuck-lecture-professor-doug-jones-examines-international-arbitration-costs
http://www.ciarb.org/docs/default-source/ciarbdocuments/events/papers/2016/june/roebucklecture2016.pdf
https://www.ciarb.net.au/events/using-costs-orders-to-control-the-expense-of-international-commercial-arbitration/
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I
t’s a hard life, this “being sent 
to Vienna in the springtime” 
business.  Still, there is 
no point in complaining; 

tradespeople must go where 
the work is, so when your trade 
is coaching teams in the Willem 
C. Vis International Commercial 
Arbitration Moot, to Vienna you 
must go.  And so it was that I 
found myself in Vienna in March 
this year as part of the inaugural 
Vis Moot campaign by the Sydney 
School of Law of the University of 
Notre Dame Australia.

The Vis Moot always concerns 
a contractual question which is 
governed by the United Nations 
Convention on Contracts for 
the International Sale of Goods 
(aka the Vienna Convention, aka 
the CISG) and always involves 
dispute resolution by international 
commercial arbitration.  However, 
within those parameters, the 
question (and the issues involved) 
can change markedly from year 
to year, the focus sometimes 
being on procedural issues and 
sometimes on the substantive 
law.  This year, a dispute had 
arisen between a wine merchant 
and a vineyard because of the 
vineyard’s short delivery of 
wine.  What was the measure 
of damages to which the wine 
merchant was entitled?  Who 

should pay the costs of certain 
court proceedings that had been 
commenced in defiance (or not) 
of the arbitration agreement?  
And how should a dispute about 
discovery be resolved?  (It should 
be noted that because this was a 
pretend dispute about discovery, 
it was probably the first ever 
dispute about discovery in which 
arbitrators listened with any 
enthusiasm to the arguments of 
counsel on that subject).

The breadth of these issues 
provides some idea as to how 
much work is required before 
anyone can be sent to Vienna 
in the springtime.  The question 
is released in October and in 
the period between October 
and March, each team has to 
research and write memoranda 
first for the Claimant, and then 
for the Respondent.  Once 
the written memoranda are 
submitted, a program of practice 
moots commences, which for 
the Notre Dame Sydney team 
started with me and my co-coach 
Svetlana German as arbitrators, 
and progressed to a final 
demonstration moot in the T.E.F. 
Hughes QC Moot Court at Notre 
Dame before Beazley P, Brian 
Tamberlin QC and Geoff Watson 
SC (for whose assistance we were 
very grateful).  Were we ready for 

Europe?  There was only one way 
to find out.

One of the many unique aspects 
of the Vis Moot is that teams 
from different universities are 
encouraged to practice against 
one another in both formal and 
informal “pre-moots”.  Our first 
stop in Europe was the pre-moot 
organised by the Permanent 
Court of Arbitration in The Hague, 
which takes place in the not 
entirely insalubrious setting of the 
Peace Palace.  We did not get to 
moot in the Great Hall of Justice 
(owing to the fact that the actual 
International Court of Justice was 
sitting at that time and had first 
claim) but we did get to moot 
in the Small Hall of Justice and 
the Japanese Room.  Obviously 
inspired by the architecture, the 
Notre Dame Sydney team finished 
this prestigious pre-moot as 
runners-up to the University of 
Maastricht.    

We then had to find something 
to do between the conclusion 
of the PCA pre-moot and the 
commencement of the moot in 
Vienna, so we invited ourselves 
to Bonn, and to Mainz, and held 
demonstration pre-moots with 
the teams from both universities 
(in Bonn, at the offices of a 
sponsoring law firm, and in Mainz, 

2016 – A Vis Odyssey

ANGUS MACINNIS
SENIOR LAWYER, STEVENSVUARAN LAWYERS, SYDNEY
WINNER: BEST SPEAKER, 2008 CIARB/NSWYL INTERNATIONAL 
ARBITRATION MOOT

23rd Willem C Vis International Commercial 
Arbitration Moot and 13th Willem C Vis (East) 
International Commercial Arbitration Moot

C
IArb Australia 
continues to proudly 
support Australian 
teams participating in 

international arbitration moots 
including the 23rd Willem C 
Vis International Commercial 
Arbitration Moot held in Vienna 
(27 March – 2 April) and the 13th 
Willem C Vis (East) International 
Commercial Arbitration Moot held 
in Hong Kong (15 – 22 March). 

The goal of these moots is to 
foster the study of international 
commercial law and arbitration 
for resolution of international 
business disputes through its 
application to a concrete problem 
of a client and to train law 
leaders of tomorrow in methods 
of alternative dispute resolution. 
This year we sponsored a record 
number of  teams:  University 
of Queensland, Edith Cowan 

University, Monash University, 
Deakin University, University of 
Sydney, University of Canberra, 
Queensland University of 
Technology and University 
of Notre Dame (Sydney). 
Congratulations to respective 
coaches and teams and our 
grateful thanks to CIArb Australia 
members for their pre-moot 
guidance.

Click below

http://marquelawyers.com.au
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no one in her family was in the legal 
profession.

She was successful in obtaining a 
graduate position at Gilbert+Tobin.

Damian Sturzaker, the vice president 
of Chartered Institute of Arbitrators 
Australia, which offers $1500 grants 
to participating universities to help 
support the teams,  said developing 
Sydney as an arbitration centre, 
required the fostering of local 
lawyers and this started at the law 
school level.

Mr Sturzaker said that along with the 
courts' continued encouragement of 
arbitration for commercial disputes, 
it was hoped that boosting Australia's 
profile would lead to more arbitrators 
seeking to develop their careers in 
the country rather than flock offshore 
for opportunities in top arbitration 
centres such as London, New York, 
Singapore and Hong Kong.

Australia's distance from the major 
economic centres worked to its 
disadvantage but its stable judicial 
system and cost competitive 
practitioners could help change minds, 
he said.

The Notre Dame team were coached by 
lecturer Svetlana German and Angus 
Macinnis of commercial boutique 
StevensVuaran Lawyers.

Dean of Notre Dame Law School 
professor Michael Quinlan said 
alternative dispute resolution had always 
been part of the  university's law course 
and, while arbitration had not been 
something other law schools focused on 
in the past, they were now including it in 
their curriculums.

Professor Quinlan said the university 
admitted no more than 120 students a 
year for its law degree compared to up 
to 700 a year at top schools which gave 
students a more interactive experience 
in education.

"Students are better able to engage in 
dialogue in the course of classes. It's 
important students learn not only to 
analyse the law but also interpersonal 
skills, competence in public speaking, 
mediation to be successful as a 
practising lawyer," he said. 

1. Monash University: Olivia Wan, Lucy Hodgkinson, Thomas Egan, Jarred Gerson, 
Vis East Moot Director Louise Barrington, Professor Jeffrey Waincymer, Professor 
Ingeborg Schwenzer, Thomas Smalley, Ayesha Singh, Madeleine Salinger  2. 
Monash University: Jarred Gerson, Madeleine Salinger, Thomas Egan, Lucy 
Hodgkinson, Ayesha Singh, Marco Paoletti, Thomas Smalley, Olivia Wan  3.  Deakin 
University: Andrea Anastasi, D'Arcy Hope, Paola Aristizabal Ramirez, and Joseph 
Braverman  4. Queensland University of Technology: Ethan Hyde, Imogen Kenny, The 
Hon Justice John Byrne AO, Courtney Flynn and Aaron Beale

on campus).  Another unique 
feature of the Vis Moot is the 
ability which it provides to build 
bonds between law schools in 
different countries – I had last 
been in Mainz seven years ago 
with a Vis team from another 
university, but when we arrived 
with the Notre Dame team, the 
warmth of the welcome was as 
though they had known us forever.

And then to Vienna.  The Vis 
Moot has grown enormously 
since it began in 1994, and this 
year, some 311 teams from 67 
countries converged in Vienna for 
the oral rounds (with 11 of those 
teams representing Australian 
universities).  This meant that 
there were nearly 2000 registered 
students.  After four rounds of 
competition, the final 64 teams 
who went into the knock-out 
stages were announced.  Of the 
64, there were five Australian 
teams, with the University of 
Sydney ultimately progressing all 
the way through to the final eight 
(and UNSW and Monash reaching 
the round of 16).  However, Notre 
Dame Sydney was not amongst 
the final 64, so it was time for a 
day off in Vienna. 

However, we had still to await the 
announcement of individual prizes 
for written memoranda, and best 
speakers, after the Grand Final 
(which was won the University 
of Buenos Aires).  The Martin 
Domke award for Best Speaker 
was announced as a three way tie 
(for the first time ever) – Karmijn 
Krooshof from the University 
of Amsterdam, Dimitri Peteves 
from the University of Florida, 
and Rebecca Lennard from 
Notre Dame Sydney!  To share 
the prize for best speaker in the 
competition (and to the be the first 
student representing an Australian 
university to do so since 2005) 
was a truly amazing result by 
Rebecca and by the whole team, 
especially given the fact that it 
was the Notre Dame Sydney’s first 
Vienna campaign. 

The Chartered 
Institute of 

Arbitrators 
Australia assists 
the Australian 
teams competing 
in the Vis Moot, 
and for that 
support the 
teams (and 
their coaches) 
are greatly 
appreciative.  As 
coaches, we are 
also grateful to all 
of the arbitration 
practitioners 
all around the 
country who 
agree to assist 
with practice 
moots of 
Australian teams, 
because there 
really is no better 
of developing 
an understating 
of international 
commercial 
arbitration than 
participation in 
the Vis Moot.
Of course, as you are reading this, 
it is not long until the question for 
next year will be released, and 
it will be time to begin the game 
anew.  Vienna in the springtime 
again?  Oh, I suppose I’ll go if I 
have to . . .

UNIVERSITY OF NOTRE 
DAME STUDENT WINS THE 
WORLD MOOT COMP

Marianna Papadakis 
The Australian Financial Review 
14 April 2016

An Australian law student, Rebecca 
Lennard, 24, from the University of Notre 
Dame Australia, is a co-winner of the 
world's biggest commercial law moot, 
this year's Willem C. Vis International 
Commercial Arbitration Moot.

Ms Lennard, who is completing her 
final year of a post-graduate Bachelor 
of Laws, tied for the Martin Domke 
Award for best speaker along with two  
students from the Netherlands and 
United States. The competition brought 
311 law schools together from across 67 
countries.

It was the first time the university 
competed in the event which fosters 
study in international commercial and 
arbitration. Eleven other Australian 
universities also took part, among 
whom, University of Sydney reached the 
final eight teams and University of New 
South Wales and Monash University 
came among the final 16 teams.

Ms Lennard said she previously 
completed an undergraduate degree 
in international and global studies at 
Sydney University but chose to study 
law at Notre Dame for its more intimate 
student experience.

"The smaller class sizes means you 
get more time with the teachers, you 
get to know your peers better and the 
opportunities that come up are easier to 
take advantage of," Ms Lennard said.

This included mentoring programs that 
resulted in her tutelage by Geoffrey 
Watson, SC, and helped her land 
paralegal roles at two commercial firms 
before she gained a summer clerkship at 
Gilbert+Tobin which she just completed.

"In the legal industry, it's about getting 
the experience and meeting people who 
can help you get further experience, so 
it's been very valuable," she said.

A top level student, Ms Lennard said 
she participated in other extra-curricular 
activities to get her ahead in the search 
for graduate jobs especially given
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Dispute Resolution Trends in the Resources Sector

C
IArb Australia, in 
conjunction with the 
AMPLA (The Energy 
and Resources Law 

Association) and ACICA 
held a lunch-time seminar on 
Dispute Resolution Trends 
in the Resources Industry. 
Hosted by Piper Alderman, 
it attracted representatives 
from multinationals, legal 
professionals, academics and 
students from across Australia. 
The seminar was an excellent 
opportunity to gain insights 

from an experienced panel 
of practitioners in the sector, 
including in-house legal counsel 
from two of Australia’s key 
industry participants: BHP 
Billiton and Santos. The panel: 
Leah Ratcliff, Associate General 
Counsel – Dispute Resolution, 
BHP Billiton; Anna Douglas, 
Special Counsel – Dispute 
Management at Santos, and 
Julia Dreosti, Principal, Lipman 
Karas Solicitors addressed 
issues such as dispute resolution 
trends in the current resources 

downturn; the common dispute 
resolution processes used by 
industry participants, with a 
focus on arbitration; guidance 
on ensuring an enforceable 
dispute resolution process in 
contracts with analysis of the 
traps and tricks of multi-tiered 
clauses; some of the potential 
complications associated 
with multi-party and multi-
contract disputes and a 
practical discussion of dispute 
risk minimisation and dispute 
management techniques.

Left to Right:  Anna Douglas (Santos, Adelaide), Leah Ratcliff (BHP Billiton, Perth) and Julia Dreosti (Lipman Karas, Adelaide)

When: 13 April 2016
Where: Piper Alderman, Adelaide
Photos: Morne de Klerk

Click below

BEST SPEAKER 
ACCOLADE FOR AUSSIE 
LAW STUDENT IN VIENNA
Melissa Coade 
Lawyers Weekly 
13 April 2016

An Australian law student has received 
the Martin Domke Award for Best 
Speaker at a prestigious international 
arbitration moot in Vienna.

Rebecca Lennard (pictured), a fourth-
year student from the University of Notre 
Dame Australia, was one of almost 
2,000 other law student competitors 
who represented 67 different countries 
in the 23rd Willem C Vis International 
Commercial Arbitration Moot.

She tied for the top prize with Karmijn 
Krooshof of Amsterdam and and Dimitri 
Peteves of Florida.

“While you prepare and practice as much 
as possible, being a first-time team in the 
Vis Moot, I never could have anticipated 
this result,” Ms Lennard said.

“Not only is [the award] an incredible 
personal achievement, but one that the 
whole team can be proud of – it reflects 
all the hard work each of us put in over 
the past months and is the best way of 
saying thank you to those who supported 
us the whole way,” she added.

This is the first time the Notre Dame 
University’s Sydney-based law school 
has sent a team to Austria to compete 
in the international moot. The team 
delivered a strong performance as 
runners-up for the pre-moot hosted by 
the Permanent Court of Arbitration and 
held at the Peace Palace in The Hague.

Eleven other Australian universities 
also competed at Vienna, including the 
University of Sydney which reached the 
final 8 teams and the University of New 
South Wales which reached the final 16 
teams.

The Willem C Vis International 
Commercial Arbitration Moot is an annual 
competition that aims to train future 
lawyers in methods of ADR and foster the 
study of international commercial law and 
arbitration for resolution of international 
business disputes.

Also representing Notre Dame in Vienna 
were Sabrina Mobbs, Caroline Michel, 
Sally Page and Andrea Bennett. Team 
member Christopher Khalil was unable to 
join the team overseas. Angus Macinnes, 
of StevensVauran Lawyers and Svetlana 
German, a lecturer at the University 
of Notre Dame, coached the students 
through the competition.

"To win the best speaker award in our 
first year at the moot was an outstanding 
effort by Rebecca, built upon a lot 
of hard work by the whole team," Mr 
Macinnis said.

Read more.

1. Univesity of Canberra team: (back) Adriana Clarke, Jake Dunne, Peter Wong; 
(front) Hayden Curtis, Daphne Cockerill, Dr Dalma Demeter, and Clare Sorensen  
2. University of Sydney: Brendan Hord, Ramya Krishnan (coach), Penina Su, 
John Tsaousidis, Andrew Bell, Dominique Yong (coach)  3. University of Sydney: 
Dominique Yong (coach), Ramya Krishnan (coach), Penina Su, John Tsaousidis, 
Andrew Bell, Brendan Hord, Chester Brown (professor)  4. University of Notre Dame 
(Sydney): Caroline Michel, Rebecca Lennard, Andrea Bennett, Sabrina Mobbs, Sally 
Page and Angus Macinnis (co-coach)  5. Edith Cowan University: Joel Bond, Kristy-
Lee Malkki. Back row left to right: Michael Crowley (coach), Selina Gates, Jemma 
McCrie, Sharron Glasgow  

http://www.piperalderman.com.au
http://www.lawyersweekly.com.au/folklaw/18349-best-speaker-accolade-for-aussie-law-student-in-vienna
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Click below

1. Andrew Robertson (Piper Alderman), Paul Bradley (Cowell Clark) and David Lee 
(Beach Energy Limited)   2.  Cristelle Maurin (University College London), Michael 
Penevski (University of South Australia) and Elena Spasovska (University of South 
Australia) 3. Emma Carnell (HWL Ebsworth), Kate Brandon (HWL Ebsworth) and 
Alexandra Maddern (Beach Energy Limited) 4. Greg Dudzinski (Adelaide University), 
Jonathan Brohier (Adelaide University) and Gregory Reynolds (Piper Alderman)  
5. Jennifer Tobin (Minter Ellison) and Kate Bickford (DW Fox Tucker Lawyers)  6. 
Nicholas Floreani (Edmund Barton Chambers) and Peter Leech (Cowell Clark)

DISPUTE RESOLUTION 
TRENDS IN THE 
RESOURCES SECTOR
Julia Dreosti 
Lawyers Weekly 
6 May 2016

Economic downturns in any sector 
generally equate to an increase in legal 
disputes – and the current resources 
industry downturn is no exception, writes 
Julia Dreosti.

The fall in commodity prices has an 
obvious and immediate impact on sales 
contracts/off-take agreements, giving 
rise to pricing disputes, heavy contract 
renegotiation or terminations. Up the 
chain, at the production level, issues 
arise as industry participants seek to 
adjust to the re-balancing of the supply/
demand equation within the confines of 
contractual relationships negotiated in a 
very different economic climate.

Disputes also arise over associated 
arrangements such as freight/haulage 
contracts, which are commonly 
negotiated on a take or pay basis. Further 
upstream, construction of on-shore 
and off-shore infrastructure is being 
wound back and exploration projects 
put on hold. In practical terms these 
changes give rise to parties seeking to 
re-negotiate or exit contracts, and lead 
to termination disputes and the inevitable 
counter-claim of repudiation by the 
counterparty.

On a transactional front, there is an 
increase in M&A activity arising from 
asset divestments, but this too is an 
area ripe for disagreement, including as 
between joint venture parties over the 
exercise of pre-emption rights arising 
with respect to disposal of the other 
party’s interest.

Underpinning all of these contractual 
relationships affected by the downturn 
is of course the significant financial 
aspect to these billion dollar projects, 
which further increases the pool of key 
stakeholders that are affected by the 
changed market climate. Financing of 
projects within resources sector often 
entails complex syndicated lending 
arrangements, with multiple default 
triggers that need to be worked through 
and managed, and immense power of 
lenders to pull the pin. 
Indeed, insolvencies are an inevitability 
in the context of a market downturn, with 
several high-profile resource company 
insolvencies in the media at present 
giving rise to the potential for further 
disputes following investigation of the 
causes of collapse. Read more.

https://www.lawyersweekly.com.au/womeninlaw
http://www.lawyersweekly.com.au/opinion/18522-dispute-resolution-trends-in-the-resources-sector
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agriculture;

The importance 
of international 
arbitration 
to Western 
Australia in light 
of the increasing 
importance of 
international 
trade with the 
State, particularly 
with South East 
Asia, given its 
relative proximity;
• Much of the arbitration 

happening in WA appears 
to be domestic but is in 
substance international 
as it is conducted through 
one or more locally based 
subsidiaries; 

• There is not as much 
international arbitration 
happening in WA as there 
should or could be.  For 
example, 80-85% of ships are 
built in northern Asia, yet the 
shipping arbitrations happen 
mostly in London – not only 
for historical maritime reasons 
but also because London 
is promoted as a place of 
international arbitration.

The Chief Justice also 
considered the role of mediation 
in international arbitration.  His 
Honour expressed the view 
that there should be more 
mediation happening in relation 
to arbitrations.  All actions before 
the Supreme Court of Western 
Australia are mediated and 
many actions settle as a result 
and thereby avoid the time and 
expense of a trial.  Gordon Smith 
noted the Singapore International 
Arbitration Centre’s ”Arb-Med-
Arb” model clause, by which a 
separate mediator is introduced 
to mediate a dispute in arbitration.  
This can avoid the reticence felt 
by parties (or their lawyers) about 
speaking frankly in a joint session 
before a mediator/arbitrator.  The 
Chief Justice agreed that this 

sounded positive, though he 
also noted that med-arb can be 
a useful device that parties and 
their representatives should not 
be afraid of.

At the end of the course, 
participants and faculty joined 
the Chief Justice for drinks and 
refreshments.

I would like to express my 
gratitude to all participants and 
members of the faculty for making 
the course a success.  I also 
thank Mark Darian-Smith, Helen 
Burge and the staff at King & 
Wood Mallesons’ Perth office 
for being such excellent hosts 
and providing lunch, morning 
and afternoon tea and drinks and 
refreshments.  

Finally, I am very grateful to CIArb 
Australia’s CEO Gianna Totaro, 
the course director for last year’s 
course in Brisbane Dr Stephen 
Lee, and our education assistant 
forthis year’s course Jack Hunter 
of Edith Cowan University, for 
all their logistical support and 
assistance.

Left to Right: 2016 Course Faculty -  Dr Sam Luttrell, Mark Darian-Smith, Albert Monichino QC,  The Hon Chief Justice Wayne Martin 
AC, James Healy, Simon Davis and Gordon Smith

O
n Friday 20 May 2016 we 
held CIArb Australia’s 
second Introduction to 
International Arbitration 

course.  After the success of the 
inaugural course in Brisbane a 
year ago we decided to repeat 
the course in Perth, and it again 
proved successful.  Twenty-one 
people registered for the course 
– solicitors, in-house counsel, 
project managers, consultants 
and others, hailing from across 
Australia and overseas.

The course was designed 
to provide an introduction 
to the main principles of 
international arbitration, and to 
allow candidates successfully 
completing the course (including 
the post-course assignment) to 
become members of CIArb at the 
Associate grade.

The course offers very good value 
– an overview of the principles 
of international arbitration for a 
relatively small investment of time 
and money.

The course comprised a day of 
presentations.  I was pleased 
to be joined by an experienced 
faculty of CIArb Fellows.  

I opened the course with a 
presentation on the fundamental 
principles of international 
arbitration and key choices, 
including perceived advantages 
over litigation.  Dr Sam Luttrell of 
Clifford Chance then presented on 
the laws and rules of international 
arbitration and the composition 
of the arbitral tribunal (including 
challenges), before Mark Darian-
Smith, a senior partner of our 
hosts King & Wood Mallesons, 
spoke about the powers and 
jurisdiction of the arbitral tribunal.

Either side of lunch, Albert 
Monichino QC led sessions 
about the conduct and procedure 
of arbitral proceedings up to the 
hearing, and the arbitral hearing 
itself, before Gordon Smith and 
James Healy presented on, 
respectively, arbitral awards and 
recourse against awards.

To finish off the day’s 
presentations we were honoured 
to welcome the Chief Justice 
of Western Australia, the Hon 
Wayne Martin AC, with an 
interactive presentation about 
the importance of international 
arbitration to Australia (and 
Western Australia in particular), 

and the role of the Courts in 
international arbitration, followed 
by a question and answer session.  

Themes that were 
discussed by the 
Chief Justice 
included the 
following:

How international 
arbitration is 
increasingly 
important to 
Western Australia 
not only because 
of resources and 
energy but also, 
particularly since 
the end of the 
mining boom, 

Introduction To International Arbitration

SIMON DAVIS
COURSE DIRECTOR
NATIONAL COUNCILLOR, CIARB AUSTRALIA
BARRISTER AND ARBITRATOR, FRANCIS BURT CHAMBERS, PERTH
View Profile

When: 20 May 2016
Where: King & Wood Mallesons
Photos: Deanna Whyte

https://www.ciarb.net.au/about-us/councillors/simon-davis/
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Christoper Hodges 
Hill International
Ishantha Somarathna 
Chevron
Nada Dilevska 
John Holland Group
Robert O'Brien 
Squire Patton Boggs
Guarn Suin Kow 
Surbana Jurong Singapore
Emma Kay 
King & Wood Mallesons
Dennis Hayworth 
Sigma Consulting and Partnering

Michael Hotchkin 
Hotchkin Hanly
Jae Ho Kim 
BAL
Nick Helm 
Clifford Chance
George Mallis 
Clifford Chance
Indi Sundaram 
Success Lawyers & Barristers
Chloe Gall 
Ashurst Australia
Evan Sylwestrzak 
Ashurst Australia

Imogen Coleman-Heard 
Corrs Chambers Westgarth
Sara Zahedi 
Corrs Chambers Westgarth
Ashleigh Boyce 
King & Wood Mallesons
Chloe Blackwell 
Clyde & Co
Dirk Fairweather 
Cardinal Litigation + Dispute 
Resolution
Joel Cockerell 
Clyde & Co
Basil Georgiou 
Jackson McDonald Lawyers

Congratulations to the Class of 2016 pictured here with some of the faculty and 
education assistant. Students came from across Australia and beyond representing 
a diverse range of professional experiece.

Click below

Left to Right: Class of 2016 and faculty, (forefront) Simon Davis (Course Director), The Hon Chief Justice Wayne Martin AC (Guest 
Speaker) and Jack Hunter (Education Assistant)

http://www.kwm.com
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agreement. Each party 
irrevocably waives any 
objection to the venue of 
any legal process in these 
courts on the basis that the 
process has been brought in 
an inconvenient forum.

In March 2016, Samsung 
commenced arbitral 
proceedings under the first 
subcontract. In its response to 
Samsung’s notice of arbitration, 
Duro counterclaimed and 
asserted a set-off based on 
claims arising under the Interim 
Subcontract.

In April 2016, Samsung 
applied to the Supreme Court 
of Western Australia for the 
following declarations about 
Duro’s Interim Subcontract 
claims:

• the claims were within 
the scope of the Interim 
Subcontract jurisdiction 
agreement;

• the proper forum for 
determining the claims 
was the Supreme Court of 
Western Australia; and

• the parties had not agreed 
to resolve the claims by 
arbitration.

Importantly, this was the only 
relief claimed by Samsung 
before the Court; it did not 
seek to bring any part of 
the underlying substantive 
dispute before the Court. In 
response, Duro applied for 
a stay of proceedings under 
section 7(2) of the International 
Arbitration Act 1974 (Cth) (Act) 
or Article 8(1) of the UNCITRAL 
Model Law on International 
Commercial Arbitration (Model 
Law), or pursuant to the 
inherent power of the Court. 

Interpretation of the contracts

The Court considered whether 
the Interim Subcontract 
contained a (further) arbitration 
agreement by incorporating the 
terms of the first subcontract’s 

arbitration clause (as modified 
by the Interim Subcontract). 
In the context of the language 
of the Interim Subcontract, 
this depended on whether 
the arbitration clause was 
inconsistent with the Interim 
Subcontract jurisdiction 
clause,3 which was a matter of 
construction.

The Court summarised the 
approach to the construction of 
arbitration agreements under 
Australian law as follows:

• Commercial parties will be 
presumed to have intended 
to resolve all disputes 
arising out of the same or 
related subject matter in the 
same forum.

• Where a risk of 
fragmentation of resolution 
of disputes arises from the 
clear terms of an agreement 
or agreements, these terms 
must be given effect. 

• Whether a jurisdiction 
clause is inconsistent with 
and supersedes an earlier 
arbitration agreement is a 
question of construction.4

The Court found that the 
Interim Subcontract jurisdiction 
clause could be read in a 
way that is compatible with 
the arbitration agreement. In 
particular, the ‘proceedings’ 
the subject of the jurisdiction 
agreement could be read as 
referring to Court proceedings 
that are permissible under the 
arbitration agreement.5 Further, 
the jurisdiction clause was non-
exclusive, and therefore did 
not purport to specify how all 
differences and disputes were 
to be resolved.6 

The Court adopted this 
construction as it had 
commercial convenience in its 
favour. A different interpretation 
would have resulted in a 
fragmentation of dispute 
resolution methods, given 
that the Interim Subcontract 

ROY HILL CONTRACTORS' 
LEGAL FIGHT COULD 
HARM ARBITRATION IN 
AUSTRALIA

Marianna Papadakis 
The Australian Financial Review 
20 May 2016

Samsung had a $506 million contract 
with Duro Felguera to build a processing 
plant equipment for the $10 billion Roy 
Hill iron ore mine.

A legal fight between contractors at 
Gina Rinehart's Roy Hill iron ore mine 
could change how major disputes are 
resolved in Australia.

A dispute between the lead contractor 
Samsung C&T and Spanish 
subcontractor Duro Felguera over 
project expenses is currently being 
arbitrated in Singapore.

But an application by Samsung C&T in 
Western Australia's Supreme Court on 
Monday complicates the dispute.

Samsung claims that Duro owes it more 
than $300 million in expenses.

Gina Rinehart and her daughter Ginia 
Reinhart at ceremony for the first 
shipment of iron ore from Roy Hill Mine 
on ...Gina Rinehart and her daughter 
Ginia Reinhart at ceremony for the first 
shipment of iron ore from Roy Hill Mine 
on December 10, 2015. Philip Gostelow

Duro counter-claims that Samsung is 
required to return security bonds and 
owes it $150 million for completed 
work, $65 million of which Samsung 
has already been ordered to pay out in 
international adjudications but remains 
outstanding.

Samsung asked the West Australian 
Supreme Court on April 6 to decide if it 
can rule on part of the dispute, while the 
rest is heard by arbitrators in Singapore.

The application could set a precedent in 
arbitration given that the United Nations 
Commission on International Trade Law 
model law, which underpins Australia's 
arbitration regime and is adopted 
throughout most of the Asia Pacific, 
makes clear that domestic courts should 
refrain from interfering in the arbitration 
process.

I
n the recent decision of 
Samsung C&T Corporation 
v Duro Felguera Australia 
Pty Ltd1, the Supreme Court 

of Western Australia declined 
to make a declaration as to 
the effect of an arbitration 
agreement, instead granting a 
stay in favour of arbitration.

The Court confirmed that 
arbitration and jurisdiction 
agreements should be 
interpreted in a commercially 
pragmatic manner, taking 
account of the risk of 
fragmentation of proceedings. 
However, while the Court did 
not grant the declaration sought 
by Samsung, it said that it had 
jurisdiction to do so outside 
the framework of the Model 
Law. This reflects a relatively 
wide view of the Court’s role 
in international commercial 
arbitration, which in practical 
terms may mean a narrower 
role for both arbitral tribunals, 
and for the courts at the arbitral 
seat.

Background 

Duro Felguera Australia Pty 
Ltd (Duro) is a subcontractor 
of Samsung C&T Corporation 
(Samsung) on the Roy Hill Iron 
Ore Project in Western Australia 
(Project). Samsung commenced 
arbitral proceedings against 
Duro in Singapore, and Duro 
brought counterclaims and 
claims by way of set off. 
Samsung then applied to 
the WA Supreme Court for a 
declaration that there was no 
arbitration agreement between 
Samsung and Duro which 
applied to Duro’s claims. 

Duro and Samsung were party 
to two successive subcontracts 
on the Project. Under the first 
subcontract, Samsung engaged 
an unincorporated joint venture 
of Duro and Forge Group 
Construction Pty Ltd (Forge). 
That subcontract contained an 
arbitration agreement, which 
designated Singapore as the 
seat and was governed by 
Western Australian law. 

In February 2014 an 
administrator was appointed to 
Forge, and Samsung allegedly 
terminated the first subcontract 
for Forge’s insolvency. Samsung 
and Duro then entered into 
a further subcontract, the 
‘Interim Subcontract’, which 
was ‘on the same terms as the 
[first] Subcontract as modified 
by the terms set out in this 
[document] and its schedules 
for the performance of’ a 
subset of the works that were 
to be performed under the 
first Subcontract.2 The Interim 
Subcontract said that Western 
Australian law applied, and 
contained a non-exclusive 
jurisdiction clause in the 
following terms:

Each party irrevocably 
submits to the non-exclusive 
jurisdiction of courts 
exercising jurisdiction in 
Western Australia and 
courts of appeal from 
them in respect of any 
proceedings arising out of 
or in connection with this 

KRISTIAN MALEY
CIARB FELLOW
ASSOCIATE, JONES DAY, PERTH
View Profile

KEN HICKMAN
ASSOCIATE, JONES DAY, PERTH
View Profile

Casenote: A Greater Role for Australian Courts in 
Foreign Arbitral Proceedings? 

Case: Samsung C&T Corporation v Duro Felguera Australia Pty Ltd

http://www.afr.com/business/mining/iron-ore/roy-hill-row-with-contractor-samsung-ct-heats-up-20160321-gno1cf
http://www.afr.com/business/mining/iron-ore/roy-hill-row-with-contractor-samsung-ct-heats-up-20160321-gno1cf
http://www.jonesday.com/_lawyers/bio.aspx?attorneyID=6fa143d7-5d92-488b-8636-e8798a918236
http://www.jonesday.com/_lawyers/bio.aspx?attorneyID=59582a8a-c1aa-4d24-ba1a-14339d41e0e5
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of the existence and scope 
of the arbitration agreement, 
and leaving a final decision on 
these questions to the arbitral 
tribunal. 

The ‘full merits’ approach 
represents a relatively broad 
understanding of the court’s 
role in arbitration, as it 
entails the court making the 
first decision on the arbitral 
tribunal’s jurisdiction, and 
doing so without deference to 
the decision of the tribunal. 
In this respect, the full merits 
approach entails a narrower 
view of kompetenz-kompetenz/
compétence–compétence. 

In applying the full merits 
approach, His Honour 
expressly followed decisions 
applying the same standard 
in applications for stay under 
section 9 of the Arbitration 
Act 1996 (UK).15 The standard 
of review to be applied by a 
Court faced with an application 
for a stay under Article 8 of 
the Model Law has been the 
subject of extensive judicial 
and scholarly analysis in a 
number of jurisdictions.16 While 
the question is by no means 
settled, the weight of authority 
among the more significant 
Model Law jurisdictions, 
particularly  in South East Asia, 
appears to favour a prima facie 
assessment of both existence 
and scope in the context of a 
stay application under Article 
8 of the Model Law. In this 

respect, the decision seems an 
exception two general trends: 
towards convergence in the 
interpretation of the Model Law 
in different jurisdictions17, and 
towards greater authority to 
arbitral tribunals and less court 
intervention.

His Honour also applied the 
decision of Gleeson J in 
Rinehart v Rinehart (No 3)18, 
which held that, in the context 
of an application for stay, 
the court should adopt a ‘full 
merits’ analysis in determining 
whether the matter before the 
court was within the scope of 
the arbitration agreement.19 
Interestingly, the Court 
appears to have approached 
the question of whether the 
Interim Subcontract contained 
an arbitration agreement as 
relating to the scope of the 
arbitration agreement, rather 
than its existence. 

One possible difficulty for 
parties following this decision 
is the risk of inconsistency 
between a judgment on a stay 
application under Article 8, and 
a decision on jurisdiction of the 
arbitral tribunal and the court 
at the seat under Article 16(3). 
While the judgment does not 
address this issue in the context 
of the stay application, His 
Honour said in another context 
that there was no risk of such 
inconsistency because ‘no relief 
is sought against the arbitrators 
nor is any declaration as to 

the scope of the arbitrator's 
jurisdiction being pursued’ in 
the arbitral proceedings.20 The 
Court also took the view that, 
because Western Australian law 
applies, a ‘decision by this court 
would be of assistance to the 
High Court of Singapore’ in any 
challenge to the tribunal’s ruling 
on jurisdiction.21

In summary, the 
Court’s adoption 
of the ‘full merits’ 
approach entails 
a relatively broad 
role for the 
Court in arbitral 
proceedings. 
For parties 
to arbitration 
agreements 
having some 
connection 
with Western 
Australia, but 
with a seat 
in another 
jurisdiction, 

Click below

Chartered Institute of Arbitrators 
(Australia) president Albert 
Monichino, QC, said that if disputes 
were not resolved in accordance with 
the UNCITRAL model law regime, this 
would undermine confidence in the 
choice of that country as a dispute 
resolution centre." 

Other arbitrators said if the court 
decided to hear the case it could 
cast doubt on arbitration agreements 
frequently used in construction and 
mining  and make Australia a less 
attractive country for arbitration.

Key to the Supreme Court's decision 
will be whether an arbitration 
agreement under an original contract 
between Samsung, Duro and Duro's 
now collapsed former joint venture 
partner on the Roy Hill project, Forge, 
applies. Samsung and Duro renewed 
the contract after Forge's collapse in 
February 2014.

Samsung has already won separate 
rounds in court against Duro over the 
right to call $132 million in bank bonds. 
Meanwhile Duro has won adjudications 
amounting to more than $65 million 
against Samsung.

The disputes stem from Samsung's $506 
million contract with Duro Felguera to 
build processing plant equipment for the 
$10 billion Roy Hill mine.

Samsung has also been in dispute with 
other subcontractors including NRW 
and Laing O'Rourke through the courts 
and arbitration, passing on the pain 
from separate legal battles brought 
against it by Roy Hill Holdings over bank 
guarantees and project delays.

The court disputes and arbitrations are 
spread across Singapore, South Korea 
and Perth.

Samsung, which reported a $1 billion 
loss on the Pilbara project in February, 
was responsible for constructing the 
main part of the mine and could face 
millions in penalties arising from its 
dispute with Roy Hill over a three-month 
delay in iron ore shipments that began 
last December.

provided for Duro to continue 
the works the subject of the 
original subcontract.7 The 
Court’s approach to this 
question is founded on well 
settled principles, and is likely 
to be entirely unsurprising to 
those familiar with this area of 
law.

Declaratory relief

The Court addressed the 
question of whether it had 
jurisdiction to grant the 
declaration sought by Samsung. 
The Court referred to the 
general sources of its power to 
make declarations,8 and noted 
the kompetenz-kompetenz 
principle, including as reflected 
in the Model Law9, before 
stating: 

Neither the Act nor the 
Model Law has removed the 
jurisdiction of the court to 
grant declaratory relief in 
relation to the existence of 
an arbitration agreement. 
The court has jurisdiction 
to grant the declaratory 
relief sought by Samsung. 
Declaratory relief is 
discretionary.10

This raises a question that is 
not directly discussed in the 
Court’s reasons, namely: is 
jurisdiction to grant declaratory 
relief in relation to the existence 
of an arbitration agreement 
compatible with Article 5 of 
the Model Law? That Article 
provides: ‘In matters governed 
by the Model Law, no court 
shall intervene except where so 
provided by the Model Law.’

The effects of Article 5 in the 
context of determining the 
arbitral tribunal’s jurisdiction 
have been considered in a 
number of Australian cases. 
For example, in teleMates 
(previously Better Telecom) Pty 
Ltd v Standard SoftTel Solutions 
Pty Ltd it was held that, where 
no party had made a request 
under Article 16(3) of the 

Model Law for a review of the 
tribunals’ jurisdictional ruling, 
‘the Court cannot intervene’ on 
the question of jurisdiction.11 
This is consistent with the 
weight of authority in other 
Model Law jurisdictions.12 The 
significance of Article  5 (and or 
its equivalent) has been noted 
by the WA Supreme Court in 
other decisions.13

One possible explanation is 
that a determination of the 
existence of an arbitration 
agreement is not a ‘[matter] 
governed by the Model Law’ 
within the meaning of Article 5. 
A difficulty with this explanation 
is that the Model Law provides 
for the arbitral tribunal and 
the courts of the seat to rule 
on jurisdiction, including the 
existence or validity of an 
arbitration agreement. For 
now, the decision appears to 
give rise to some uncertainty 
about whether the Court has an 
inherent jurisdiction to intervene 
in arbitration. It remains to be 
seen whether, following this 
decision, other parties finding 
themselves in an unhappy 
arbitral predicament seek to 
invoke the inherent jurisdiction 
of Australian courts. 

Stay

Duro’s application for a stay 
turned on whether the matter 
before the Court was within 
the scope of an arbitration 
agreement. More specifically, 
the critical question was 
whether the Interim Subcontract 
contained an arbitration 
agreement. If it did, ‘the Duro 
Claims [would] clearly fall within’ 
the scope of the arbitration 
agreement.14

The Court approached this 
question adopting a ‘full merits’ 
approach (reaching a final view 
on the question), rather than 
a prima facie approach. The 
latter approach  would have 
involved the Court carrying 
out only a prima facie review 

http://www.globalarbitrationreview.com/
http://www.smh.com.au/business/mining-and-resources/samsung-ct-reveals-1b-loss-on-roy-hill-20160129-gmgu7r.html
http://www.smh.com.au/business/mining-and-resources/samsung-ct-reveals-1b-loss-on-roy-hill-20160129-gmgu7r.html
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Advocacy In International Arbitrations

I
t was a full house when leading  
arbitrator and barrister David 
Jackson AM QC, delivered 
his thought provoking address 

on “Advocacy in International 
Arbitrations”. A CIArb Fellow, the 
distinguished former judge and 
head of commission of inquiries,  
has acted as an arbitrator in 
a number of domestic and 

international arbitrations in 
relation to a wide range of 
disputes, and was noted in The 
Chambers Asia-Pacific 2013 
Guide, ‘widely regarded as the 
best appellant advocate in the 
country’.  Hosted by Baker & 
McKenzie, Sydney, the seminar 
was introduced by Julie Soars, 
CIArb Australia NSW State 

Convenor and Councillor, with 
Jo Delaney, CIArb Councillor, 
leading an engaging Q & A 
session. The event attracted 
attendance from legal and 
arbitration professionals from 
Sydney and interstate.

Left to Right:  Advocates of International Arbitration -  Jo Delaney, The Hon David Jackson AM QC and Julie Soars

When: 24 May 2016
Where: Baker & McKenzie, Sydney
Photos: Quentin Jones

Click below

1. [2016] WASC 193. The name of the defendant, Duro Felguera Australia Pty Ltd, is spelled incorrectly in the judgment heading as ‘Duro Felbuera’. 
The authors thank Stephen McComish, Partner, Jones Day, Perth, for comments on a draft of this case note. Errors are the authors’ alone. Jones 
Day acted for the defendant in these proceedings. This case note is based only on the published reasons and other information in the public 
domain. The views expressed are those of the authors alone and not necessarily those of the defendant or Jones Day.  

2. [55].

3. Essentially, the effect of the Interim Subcontract, according to the Court, was that the first subcontract was modified only to the extent that it was 
‘inconsistent with a term or terms of’ the Interim Subcontract; or there was a ‘clear intention’ to this effect: [58].

4. [66].

5. e.g., defined classes of proceedings expressly permitted under the arbitration clause (to enforce payment due under the subcontract or to seek 
injunctive or urgent declaratory relief); enforcement proceedings; or where the parties agreed to proceed with litigation instead of arbitration: [68].

6. [69].

7. [70].

8. [25], i.e., the Supreme Court Act 1935 (WA) and Rules of the Supreme Court 1971 (WA).

9. Article 16; [26].

10. [27].

11. [2011] NSWSC 1365 [45]-[58] per Hammerschlag J. See also Sino Dragon Trading Ltd v Noble Resources International Pte Ltd [2015] FCA 1028 
[80]-[82].

12. E.g., NCC International AB v Alliance Concrete Singapore Pte Ltd [2008] SGCA 5; Rio Algom Ltd v Sammi Steel Co Ltd [1995] Model Arbitration 
Law Quarterly Reports, Vol. 1, issue 2, 29.

13. See, e.g., Pipeline Services WA Pty Ltd v Atco Gas Australia Pty Ltd [2014] WASC 10 at [91]-[92] per Martin CJ; Australian Maritime Systems Ltd v 
McConnell Dowell Constructors (Aust) Pty Ltd [2016] WASC 52 at [38] per Mitchell J.

14. [18].

15. [44].

16. See, e.g., Born, International Commercial Arbitration, 2nd ed (2014), 1082 and the following pages, and the authorities cited there.

17. The Model Law should be interpreted having regard to judgments of other Model Law jurisdictions, particularly those of common law countries 
in South East Asia, such as Singapore, Hong Kong and New Zealand: TCL Air Conditioner (Zhongshan) Co Ltd v Castel Electronics Pty Ltd (2014) 
232 FCR 361 at 383–4 [75]; see also Model Law Article 2A(1) (‘In the interpretation of this Law, regard is to be had to its international origin and to 
the need to promote uniformity in its application and the observance of good faith.’)

18. Rinehart v Rinehart (No 3) [2016] FCA 539. That decision is the subject of a separate case note in this edition of the CIArb Australia News.

19. [43]-[44].

20. [15].

21. [22].

this has the 
potential to 
create additional 
procedural 
complexity and 
cost.
Conclusion

The Court’s approach to 
interpreting arbitration and 

jurisdiction agreements 
confirms well established 
principles. In contrast, the 
decision reflects a relatively 
wide view of the Court’s role 
in international commercial 
arbitration, potentially at some 
expense to the arbitral tribunal’s 
power to decide its own 
jurisdiction, and of the powers 
of the courts at the arbitral 
seat to review such a decision. 
Following the decision, 
parties to international arbitral 

proceedings (or at least those 
with a connection to Western 
Australia) may well consider 
raising challenges to jurisdiction 
before Australian courts outside 
the usual procedures for doing 
so under the Model Law, either 
as an alternative, or in addition, 
to doing so before the arbitral 
tribunal.
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Advocacy in International Arbitrations

I 
commence by saying 
something about the ambit of 
the paper tonight.

The paper is about advocacy.  
That term can be used broadly 
or narrowly, and that is so 
whether it is employed in 
relation to proceedings in 
courts or tribunals or employed 
in connection with arbitrations, 
domestic or international.

At the heart of advocacy in 
this sense is the endeavour to 
persuade.  Persuade others, 
of course, not self-persuasion.  
Used broadly in the present 
context it would be an apt 
description of all the steps 
taken on behalf of the client in, 
or in relation to, proceedings.  
It would include matters such 
as preparation of witness 
statements, examination, cross-
examination and re-examination 
of witnesses, opening 
statements or addresses and 
written and oral submissions

But it would be impossible 
to deal with all these matters 
this evening.  The aspects of 
advocacy with which I shall deal 
with are the oral and written 
submissions as to outcomes 
which may be required to be 
made at various stages of the 

arbitration.  And in doing so I 
shall mention one or two related 
matters.

I referred to “outcomes”.  By 
that I mean the result which the 
submissions seek to achieve. 
The submissions may be as 
to what may be described as 
interlocutory aspects, or as to 
final results.

Interlocutory aspects they 
might relate, for example, to 
what would be called “interim 
measures” under the UNCITRAL 
Model Law in Schedule 2 to 
the International Arbitration 
Act 1974 (Cth), i.e. temporary 
measures to maintain or 
restore the status quo pending 
determination of the arbitration, 
prevent harm to the arbitral 
process itself, preserve assets 
or preserve potentially material 
evidence.  Again they may relate 
to the procedure to be followed 
in the arbitration. 

Some procedural similarities. 
Some procedural differences.

There are obvious procedural 
similarities between arbitrations 
– domestic or international – 
and court proceedings, but 
there can be differences too 
and in the case of international 

arbitrations the differences may 
reflect a number of matters.

One is that the arbitrators may 
not be from the same legal 
milieu.  There may well be a 
spread of nationalities in the 
composition of the tribunal, 
and their backgrounds may be 
European or Indian or Asian, 
Central or South American or 
something else.  Even if all the 
arbitrators are from countries 
which have a common law 
background, it does not mean 
they will all have the same, 
or necessarily a very similar, 
approach to the ultimate 
resolution of the matter, and 
also to questions of procedure.

The different approaches 
may manifest themselves 
in a number of ways.  At 
the simplest level it may be 
reflected by silence by an 
arbitrator throughout oral 
argument.  This rather Trappist 
approach is not uncommon 
for those with a European 
background.  On the other 
hand it may be manifested by 
considerable involvement, a 
more interventionist, dare I say 
garrulous, approach.  preferring 
written, submissions.

Read more.

Keynote Address
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9.00 am Welcome To Delegates

The Hon. James Allsop AO, Chief Justice of the Federal 
Court of Australia

9.10 am Opening address

The Hon. Tom Bathurst AC, Chief Justice of the Supreme 
Court of New South Wales

9.30 am Recent Issues in International Arbitration

• Developments in third party funding;

• Are enforcement courts mandated to follow 
decisions of courts at the seat?- recent 
developments in the Astro v Lippo dispute;

• Rebalancing the relationship between the Courts 
and Arbitration - a response to the Baili lecture 2016 
delivered by the Lord Chief Justice of England & 
Wales, the Right Honourable the Lord Thomas of 
Cwmgiedd.

Chair: David Bateson, International Arbitrator, 39 Essex 
Chambers, Singapore

Panellists: 
Beth Cubitt, Partner, Clyde & Co Australia 
Alastair Henderson, Partner, Herbert Smith Freehills, 
Singapore 
Susan Dunn, Chair of Investment Committee, Harbour 
Litigation Funding, Hong Kong

10.30 am International Arbitration in the Asia Pacific 
Region

Keynote address: Gary Born, Partner, Wilmerhale 
and President of the SIAC Court of Arbitration, United 
Kingdom

• Pro–arbitration attitude of courts in the region;

• Is a regional jurisprudence developing?

• Is there an Asia Pacific brand of arbitration?

• Recent case law developments.

Chair: Caroline Kenny QC, Barrister and International 
Arbitrator, Vice-President of CIArb, Australia

Commentary: 
Dr Fuyong Chen, Deputy Secretary-General Beijing 
Arbitration Commission 
Datuk Prof. Sundra Rajoo, Global President of Chartered 
Institute of Arbitrators, Director of KLRCA, Malaysia

11.45 am Morning Tea

12.15 pm Privilege Disputes in International 
Arbitration

• Common law/civil law –diversity on privilege

• Which privilege rules apply?

• Time for an international standard?

• Appointment of a separate arbitrator or expert to 
determine privilege disputes in practice?

• Perspectives about document production 
techniques/disputes - when are they worth 
pursuing?

Chair: The Hon. Wayne Martin AC, Chief Justice of 
Western Australia

Speakers: 
Albert Monichino QC, Barrister and International 
Arbitrator, Australia, President of CIArb, Australia 
Dr Fan Yang, City University, Hong Kong 
Andrew Paton, Partner, De Berti Jacchia, Italy

1.15 pm Lunch

2.15 pm A Hypothetical in Ethical Considerations in 
International Arbitration

• How to make it an even playing field?

• Does it matter?

• What are the tools for dealing with unfair ‘unethical’ 
practices?

Chair: The Hon. Peter Vickery, Justice of the Supreme 
Court of Victoria, Australia

Speakers: 
Monique Carroll, Special Counsel, King & Wood 
Mallesons, Australia 
Elliott Geisinger, Partner Schellenberg Wittmer, President 
of the Swiss Arbitration Association 
James Kwan, Partner, Hogan Lovells, Hong Kong

3.15 pm Afternoon Tea

3.45 pm Procedural and Time Issues in International 
Arbitration

• Use of oral opening or closing submissions;

• Use of witness statements;

• Controlling cross-examination;

• Use of bifurcated proceedings/preliminary hearings 
to narrow issues in dispute or determine evidential 
questions;

• Presentation of expert evidence;

• Chess clock procedure;

• Post hearing additional evidence/written 
submissions.

Chair: Amanda Davidson OAM, Partner, Holman Fenwick 
Willan, Australia

Speakers:  
Leng Sun Chan SC, Partner, Baker & McKenzie, 
Singapore,  
Leah Ratcliffe, Associate General Counsel, BHP 
Billiton, Australia 
Andrea Martignoni, Partner, Allens Linklaters, Australia

4.50 pm Closing addresses

Alex Baykitch, Partner, King & Wood Mallesons, 
President of ACICA (introducing the Beijing Arbitration 
Commission, Diamond Sponsor for ICCA 2018).

5.20 pm Ian Nosworthy, Consultant, Cowell Clarke, 
Law Council of Australia, Business Law Section.

1. Louise Jackson (Level 22 Chambers) and Dr Monica Jackson FSA  2.  Paul Fung 
(WT Partnership) and Jay Tseng (Jones Day) 3. David Jackson AM QC (New Chambers) 
and Ian Davidson SC (Eight Selborne)  4. Sandrah Foda (CIArb Australia National 
Councillor), Erika Williams (McCullough Robertson) and Catherine Gleeson (New 
Chambers)  5. Greg O’Mahoney (New Chambers) David McLure SC (New Chambers) 
and Angus Stewart SC (New Chambers).  6. Gregory Burton SC (Five Wentworth) and 
Max Bonnell (King Wood & Mallesons)

JURISDICTIONAL 
DIFFERENCES POSE 
CHALLENGES IN 
INTERNATIONAL 
ARBITRATION
Lara Bullock 
Lawyers Weekly 
25 July 2016

A Sydney barrister has highlighted key 
challenges arbitrators face, and how 
arbitral procedures differ from those 
of court proceedings, in an address to 
the Chartered Institute of Arbitrators 
Australia.

David Jackson AM QC (pictured) recently 
delivered a paper to the Chartered 
Institute of Arbitrators Australia (CIArb) 
on advocacy in international arbitrations.

“There are obvious procedural similarities 
between arbitrations – domestic or 
international – and court proceedings, 
but there can be differences too, and 
in the case of international arbitrations 
the differences may reflect a number of 
matters,” he said during his address.

The first key difference Mr Jackson QC 
highlighted is that the arbitrators may not 
be from the same legal milieu.

“There may well be a spread of 
nationalities in the composition of the 
tribunal, and their backgrounds may be 
European or Indian or Asian, Central or 
South American or something else,” he 
said.

“Even if all the arbitrators are from 
countries which have a common law 
background, it does not mean they 
will all have the same, or necessarily a 
very similar, approach to the ultimate 
resolution of the matter, and also to 
questions of procedure.”. 

Mr Jackson QC said the different 
approaches may manifest themselves in 
a number of ways.

“At the simplest level, it may be reflected 
by silence by an arbitrator throughout 
oral argument. This rather Trappist 
approach is not uncommon for those with 
a European background,” he explained.

“On the other hand, it may be manifested 
by considerable involvement: a more 
interventionist, dare I say garrulous, 
approach. It may also manifest itself 
in the tribunal discouraging oral, and 
preferring written, submissions.”

Another procedural difference from 
court proceedings is that arbitration is 
conducted according to the applicable 
arbitration rules.

“Those rules may be determined by 
the agreement to arbitrate, or by the 
domestic procedural law applicable to it, 
or in some other way,” Mr Jackson QC 
said. Read more.

4th International Arbitration Conference:
New Horizons in International Arbitration, 22 November 2016

For full conference program and registrations click here.

http://www.lawyersweekly.com.au/news/19224-jurisdictional-differences-pose-challenges-in-international-arbitration
https://www.ciarb.net.au/wp-content/uploads/2016/08/Int-Arbitration-Conference-Program-2016.pdf
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Official Travel and Accommodation

When Tuesday, 22 November 2016

Where STUDIO, Sydney Tower, Level 4

Dress Code Lounge Suit

Gary Born is the President of the Singapore International Arbitration Centre (SIAC) Court  of Arbitration and 
London-based Chair of the International Arbitration Practice Group for WilmerHale. He is widely regarded 
as the world's preeminent authority on international commercial arbitration and international litigation and is 
uniformly ranked by Euromoney, Chambers, Legal500 and Global Counsel as one of the leading practitioners in 
the field and is one of only two lawyers in the world to receive global "starred" status in Chambers rankings for 
international arbitration.  Read more

Special Guest Speaker

Gary Born
President, SIAC Court of Arbitration

Order of Events 7.00 – 7.30 pm
Drinks and canapés on arrival

7.30 – 11.30 
Three-Course Modern Australian Fine Dining

For full conference program and dinner registrations click here.

http://www.hfw.com
https://www.wilmerhale.com/gary_born/
https://www.ciarb.net.au/wp-content/uploads/2016/08/Int-Arbitration-Conference-Program-2016.pdf
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I
n the recent decision of 
Rinehart v Rinehart (No 3)1, 
the Federal Court dealt with 
applications brought by Gina 

Rinehart and other respondents 
seeking orders pursuant to s8(1) 
of the Commercial Arbitration 
Act 2010 (NSW) (‘Act’) that the 
court proceeding be dismissed 
or permanently stayed, and that 
the claims brought before the 
court be referred to arbitration. 
Section s8(1) mirrors Article 8 
of the UNCITRAL Model Law 
on International Commercial 
Arbitration.

The decision is important as 
it considered some crucial 
aspects of the application and 
interpretation of the uniform 
Commercial Arbitration Acts. 
First, it considered the definition 
of “commercial” in the context 
of disputes arising out of family 
trusts and familial relationships. 
Secondly, it considered 
Kompetenz-Kompetenz in 
the context of s8(1). Finally, it 
gave guidance on whether and 
how the court can exercise 

a discretion to decide if the 
arbitration agreement is null and 
void. 

Background 

The court proceedings concern 
applications for relief by the 
applicants, two of Rinehart's 
children, Bianca Hope 
Rinehart and John Langley 
Hancock, based on allegations 
of misconduct by Rinehart 
concerning the administration of 
one or more trusts of which the 
applicants are beneficiaries.

Several deeds of trust were 
executed between 2003 and 
2010, six of which were alleged 
to contain an arbitration clause. 
The applicants relied on these 
arbitration clauses in seeking a 
stay of the court proceedings 
pursuant to s8(1).  The stay 
applications were opposed 
by the respondents on the 
basis that (1) the disputes 
between the parties were not 
in the context of commercial 
relationships with the result that 
the Commercial Arbitration Act 

was not applicable; (2) even 
if the Court found otherwise, 
that the preconditions to an 
order under s8(1) were not 
satisfied; and (3) even if they 
were satisfied, the arbitration 
agreements relied upon were 
"null and void, inoperative or 
incapable of being performed," 
because they were procured 
by misrepresentation, undue 
influence and /or duress.

Seventeen agreed questions 
were submitted to the court for 
determination, mostly dealing 
with the scope and application 
of s8(1). Her Honour, Gleeson 
J, considered the questions 
by (1) examining the proper 
construction of s8(1), (2) 
considering whether s8(1) 
applied to the facts, and then 
(3) turning to the consequences 
arising from her conclusions on 
the application of s8(1).

Issues for determination

Application of the uniform 
Commercial Arbitration Act

MARINA KOFMAN
DISPUTE RESOLUTION CASE MANAGER, ACICA
View Profile

Casenote: Internationalism in the Interpretation of 
the Commercial Arbitration Acts 

Case: Rinehart v Rinehart (No 3)

A critical question was whether 
the dispute before the court 
qualified as “commercial” within 
the meaning of the Act. If it 
was not, the Act did not apply 
and the stay application under 
s8(1) necessarily failed. Her 
Honour examined domestic 
as well as international 
sources and concluded that 
a commercial arbitration is 
“typically an arbitration to 
resolve a dispute arising from 
a commercial relationship, 
typically although not invariably, 
at arms length”2 and that a 
“dispute is aptly described as 
a commercial dispute where 
it concerns ownership of 
commercially valuable assets 
and entitlements to profits 
generated by those assets”3 
... or where there are “other 
features of the context of 
the dispute which reveal an 
underlying concern with the 
making of profits or commercial 
gains.”4 In her Honour’s view, 
a commercial dispute may 
thus arise in the context of a 
deceased estate or family trust, 
and the characterisation of 
the dispute as commercial in 
this case was not necessarily 
inconsistent with the applicants’ 
characterisation of the dispute 
as a dispute about a family trust 
arrangement.5

Engaging s8(1) of the 
Commercial Arbitration Act - 
appropriate standard of review 

In determining the standard 
of proof to be applied to the 
question of whether a ‘matter’ 
is the subject of an arbitration 
agreement under s8(1), her 
Honour referred to authorities 
from Australia, the United 
Kingdom, Singapore, Canada 
and Hong Kong. The authorities 
supported the conclusion that 
that the existence of a prima 
facie valid arbitration agreement 
is sufficient to satisfy the first 
of the factual enquiries in 
s8(1).6  It is then for the party 
seeking a stay to identify and 

establish that the proceeding 
is brought in a ‘matter’ that is 
within the scope of one or more 
of the arbitration agreements.7  
According to her Honour, 
this second enquiry is to is 
to be proven on the balance 
of probabilities.8 In this latter 
regard, Gleeson J followed 
the approach in the United 
Kingdom case Joint Stock 
Company ‘Aeroflot Russian 
Airlines’ v Berezovsky9, and 
consistent decision on this point 
in the Victorian Supreme Court 
decision of Robotunits Pty Ltd v 
Mennel10. 

When will an arbitration 
agreement be null and void 

In the present case the 
allegations against Mrs 
Rinehart were procuring the 
arbitration agreements within 
the deeds by misrepresentation, 
unconscionable conduct, undue 
influence and/or duress. After 
reviewing authorities from the 
United States, United Kingdom 
and Australia, her Honour 
concluded that an arbitration 
agreement will be null and 
void within the meaning of 
s8(1), ab initio, if vitiated by 
fraud or misrepresentation, or 
made under duress or undue 
influence.11 This means the 
provisio can, in an appropriate 
case, apply to a claim for a 
declaration under the Trade 
Practices Act 1974 (Cth).12  

Does the court have a discretion 
whether to decide on the 
s8(1) provisos and what about 
Kompetenz-Kompetenz?

What followed was a discussion 
of the standard of proof on the 
application of the s8(1) provisos 
when bringing a matter before 
the court, as it relates to the 
Kompetenz-Kompetenz of the 
arbitral tribunal. Her Honour 
noted, without deciding the 
issue, that the relevant standard 
of proof on the application of 
the s8(1) provisos in the United 
Kingdom on this issue is on 

GINA RINEHART’S DIRTY 
LAUNDRY TO AIR IN PUBLIC
Kylar Loussikian 
The Australian 
27 May 2016

The billion-dollar stoush over the fortune 
of one of the country’s wealthiest 
families will be heard in a public trial, 
quashing the hopes of mining magnate 
Gina Rinehart to have the  matter dealt 
with in a private  arbitration.

Fresh evidence presented to the 
Federal Court yesterday showed that 
Mrs Rinehart, who is vying with her 
two eldest children for control over the 
family trust, received legal advice that 
her actions could be “in breach of her 
duties and obligations as trustee”.

The Hope Margaret Hancock Trust, 
worth $4 billion, was established by her 
father, Lang Hancock, with Mrs Rinehart 
appointed as trustee and her children 
the bene ficiaries.

Two of her children, John Hancock and 
Bianca Rinehart, are trying to have ruled 
void several deeds signed a decade 
ago which allowed the  tycoon to move 
several lucrative assets from the trust 
to her  flagship Hancock Prospecting 
business.

While those deeds effectively bind 
the children to settle disputes through 
private arbitration, judge Jacqueline 
Gleeson yesterday ruled the validity of 
those deeds and the arbitration clauses 
should be decided by the court. The 
court also  admitted  evidence that 
showed Mrs Rinehart obtained legal 
 advice about the deeds in August 2006, 
 requesting it on the same day she 
allegedly pressured Bianca Rinehart into 
signing the agreement. Mrs Rinehart 
lost her challenge to prevent those 
documents becoming public.

https://www.linkedin.com/in/marina-kofman-3995b67a?trk=hp-identity-photo
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the balance of probabilities.13  
Her Honour found that the 
language of s8(1), in particular 
the word “unless [it finds]” 
indicates the court has a 
discretion about whether to 
make a determination that the 
arbitration agreement is null and 
void, inoperative or incapable 
of being performed.14 The 
alternative would be to leave 
that decision to the arbitral 
tribunal if the court determines 
that there is otherwise a valid 
arbitration agreement and the 
matters before the court are 
within its scope.

How should the discretion be 
exercised?

The cases of Berezovsky 
and Golden Ocean Group 
Ltd v Hampuss Intermoda 
Transportasi Tbk Ltd (‘Golden 
Ocean’)15 identified two options 
available to a court if it cannot 
decide the question of whether 
the provisos have been met 
on the written evidence before 
it. These options were equally 
available to a court unable to 
determine whether there was 
a prima facie valid arbitration 
agreement and whether matters 
the subject of the proceeding 
fell within its scope.16 First, 
a court can order a trial on 
the issue pursuant to the 
rules of the court; or it can 
stay the matter in its inherent 
jurisdiction, and refer the 
matter to the putative arbitral 
tribunal for determination. The 
Court in Berezovsky held that 

if the evidence and possible 
findings going to the issue 
of whether the arbitration 
agreement is null and void or 
inoperative would impinge on 
substantive rights, a court is 
unlikely to order a trial on the 
issue unless it can be confined 
to a relatively circumscribed 
area of investigation.17 This is to 
avoid potentially encroaching 
on the arbitrator’s mandate and 
the parties’ right to have their 
dispute decided by arbitration 
if the arbitration agreement is 
found to be valid. 

Her Honour weighed the 
balance of prejudice for the 
parties in relation to ordering 
a trial on the s8(1) provisos 
having regard to the relevant 
factors identified in Golden 
Ocean. Several factors weighted 
in favour of ordering a trial on 
whether the s8(1) provisos were 
engaged for the claims that 
did fall within the scope of one 
of the arbitration agreements. 
Chief among these were 
concerns over efficiency; and 
the ability to mitigate potential 
prejudice in court proceedings 
by confidentiality orders 
compared with having no 
ability to mitigate the prejudice 
faced by a lengthy and non-
consensual arbitration. 

A further consideration 
weighing in favour of a trial 
was that matters in dispute, 
but falling outside the scope 
of the arbitration agreements 
could be determined by the 

court at trial concurrently with 
the question of the applicability 
of the s8(1) provisos.18 The 
final determination of the 
question whether the arbitration 
agreements were null, void or 
inoperative within the meaning 
of s8(1) was ultimately referred 
for trial, as Her Honour was 
not asked to adjudicate on the 
issue.19   

Comment

Most noteworthy in this 
decision was the strong 
internationalism displayed 
in her Honour’s recourse to 
international authorities on the 
interpretation of the domestic 
legislation, which is based on 
the UNCITRAL Model Law. This 
decision has continued the 
strong focus on internationalism 
in interpreting the Commercial 
Arbitration Acts, displayed 
particularly by Maxwell P and 
Beach JA of the Victorian 
Supreme Court, in agreement, 
but delivering separate opinions 
in Subway Systems v Ireland.20  
This judgment brings welcome 
clarification on several complex 
interpretative questions 
concerning s8.

1. [2016] FCA 539.

2. [63].

3. [66].

4. [72].

5. [70]-[71].

6. [86] and [111].

7. [92].

8. [115].

9. [2013] EWCA Civ 784 

10. [2015] VSC 268

11. [137].
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Left to Right:  Dr Vicky Priskich (Deputy Victorian State Convenor), Albert Monichino QC, The Hon Justice John Middleton and Caroline 
Kenny QC

I
n July, the Institute partnered 
with Grossi Florentino to 
launch its annual Business 
Lunch.  The restaurant’s 

iconic reputation plays a central 
role in Melbourne’s legendary 
cultural and food scenes. 
Celebrities, scholars, captains 
of industry and people from all 
walks of life enjoy its enduring 
Italian hospitality and fine 
dining. Held in the beautiful 
Mural Room, award-winning 
chef and owner, Guy Grossi 
welcomed guests  before 
CIArb Australia Vice President, 
Caroline Kenny QC, introduced 

our Special Guest Speaker, 
distinguished jurist, the Hon 
Justice John Middleton, 
National Co-ordinating Judge 
of the International Commercial 
Arbitration Practice Area 
at the Federal Court of 
Australia who delivered an 
erudite and entertaining 
address, Some Reflections 
of a ‘Statutory Decision-
maker’ on Consensual 
International Commercial 
Arbitration. Deputy Victorian 
State Convenor, Dr Vicky 
Priskich delivered the vote 
of thanks. Sponsored by the 

Victorian Bar and CommBar, 
the sold out lunch  attracted 
guests from Melbourne and 
interstate including senior 
executives from Asialink, BHP 
Billiton, KordaMentha and 
senior partners from global 
firms Holman Fenwick Willan, 
Corrs Chambers Westgarth, 
Norton Rose Fullbright, 
Allens, MinterEllison, Herbert 
Smith Freehills and Baker & 
McKenzie. Also in attendance 
were current and former 
judges of the Supreme Court 
and QCs, barristers and 
academics.

CIArb Australia and Grossi Florentino
Business Lunch

When: 28 July 2016
Where: Grossi Florentino, Melbourne
Photos: David Johns

1. Guy Grossi  2.  Caroline Kenny QC  3. The Hon Justice John Middleton  4.  Dr Vicky Priskich

http://www.grossiflorentino.com/
http://www.grossiflorentino.com/about-upstairs
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THE HONOURABLE JUSTICE JOHN MIDDLETON
JUSTICE OF THE FEDERAL COURT OF AUSTRALIA

View Profile

Some Reflections of a ‘Statutory Decision-maker’
on Consensual International Commercial 
Arbitration

L
adies and Gentlemen

I am delighted to be 
here at this luncheon to 
address a group of people 

devoted to, and interested 
in international commercial 
arbitration, enjoying the 
surrounds of this beautiful Mural 
Room of Grossi Florentino.

One never really knows the 
role of a lunch time speaker at 
functions such as these – is it to 
educate, to entertain, to amuse 
or to inform… if you think it is 
any of those, I fear you may be 
disappointed.

Before I delve 
into some 
reflections on 
international 
commercial 
arbitration, I 
hope you will 
forgive a little 

reminiscence, 
relevant to the 
Mural Room we 
are now enjoying.
When I was a relatively new 
and young barrister, I was 
asked to advise whether the 
murals in this restaurant were 
fixtures. My advice was to be 
received and acted upon by the 
vendor and purchaser of these 
premises at the time. I would 
like to think I take some credit 
for the retention of the murals 
in this restaurant following my 
advice that they were fixtures, 
despite the fact that they could 
be removed relatively easily. 
The view I took was that such 
beautiful murals were clearly 
intended to be annexed to the 
walls to create or enhance the 
ambiance of the restaurant, in 
accordance with the principles 
enunciated by Kaye J in Belgrave 
Nominees Pty Ltd and Others 
v Barlin-Scott Airconditioning 
(Aust.) Pty Ltd [1984] VR 947 
(one of my few successes in a 

court of law as a barrister, hence 
my reference to it today).

There may have been a little 
‘sub-conscious’ bias in my 
approach to that advice. Before 
the Paul Keating abolition of 
tax concessions for business 
lunches, this restaurant used 
to be a favourite place of many 
legal practitioners, and the 
thought of the murals being 
removed was one that was not to 
be encouraged. Sadly there are 
few other aspects of my life at 
the Bar where my advice being 
followed has had such tangible 
success.

I make one other introductory 
comment. Whilst I am delighted 
to be your guest speaker, when 
I came to read the flyer that was 
distributed for the event, the 
disturbing thing, from my point 
of view, was the monetary value 
put upon my speaking: $50 
for members and $70 for non-
members. Presumably Justices 
of the High Court have a higher 
tariff followed by Chief Justices. 
Nevertheless, I feel honoured 
to have been asked to this 

inaugural lunch.

I have entitled my short 
presentation ‘Some Reflections 
of a ‘Statutory Decision-maker’ 
on Consensual International 
Commercial Arbitration’. I will 
return to the significance of this 
a little later.

There is an undoubted need for 
international dispute resolution 
outside the court room, and the 
rise in the use of international 
commercial arbitration in 
Australia that has taken place 
over recent years is responding 
to that need.

Competition between the 
providers of services for 
international dispute resolution 
will increase, and we all hope the 
rise in the use of international 
commercial arbitration will 
also strengthen Australia’s 
position as a seat of arbitration. 
Australia’s advantages in this 
regard will be well appreciated 
by the people lunching here 
today.

The courts are often called 
upon to determine questions 
involving arbitration proceedings 
in different contexts, including 
applications brought in aid of 
foreign seated arbitrations, 
and for the recognition and 
enforcement of foreign arbitral 
awards.

It is now 
accepted that it is 
crucial for courts 
to be supportive 
of the legislative 
framework 
governing 
arbitration, to 
understand 
the global 
context in which 
international 
commercial 
arbitration 
operates, and 
to be willing to 
preserve the 
integrity of the 
arbitral process.
In dealing with enforcement 
of foreign arbitral awards, one 
of the most critical matters for 
courts to appreciate is that the 
grounds of applications before 
the courts should not involve a 
re-hearing or re-consideration of 
the facts.

This appreciation has been 
demonstrated by the Full Court 

of the Federal Court in TCL 
Air Conditioner (Zhongshan) 
Company Ltd v Castel 
Electronics Pty Ltd (2014) 232 
FCR 361 (‘TCL’), where the Court 
made it clear that an award 
would not be set aside, and 
an enforcement would not be 
refused unless real unfairness 
was demonstrated; such 
unfairness being judged by the 
context, namely international 
commercial arbitration 
between the parties. Real 
unfairness should be able to 
be demonstrated shortly, and 
without a substantial analysis of 
the evidence. This has also been 
the approach, as was detailed 
in TCL, of the courts in New 
Zealand, Singapore and Hong 
Kong.

The Full Court said in TCL (at 
[54] and [55]):

… If the rules of natural 
justice encompass 
requirements such as the 
requirement of probative 
evidence for the finding 
of facts or the need for 
logical reasoning to factual 
conclusions, there is a 
grave danger that the 
international commercial 
arbitral system will be 
undermined by judicial 
review in which the factual 
findings of a tribunal are 
re-agitated and gone over in 
the name of natural justice, 
in circumstances where the 
hearing or reference has 

Click below

http://www.fedcourt.gov.au/about/judges/current-judges-appointment/current-judges/middleton-j
http://www.vicbar.com.au
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been conducted regularly 
and fairly. That danger is 
acute if natural justice is 
reduced in its application 
to black-letter rules, if a 
mindset appears that these 
rules can be “broken” in a 
minor and technical way and 
if the distinction between 
factual evaluation of available 
evidence and a complete 
absence of supporting 
material is blurred. All 
these things occurred in 
the argument in this case. 
Their presence persuaded or 
required the judge to spend 
three days reviewing the 
award that was the product 
of a 10-day reference. That 
should not be how such a 
review takes place…

An international commercial 
arbitration award will not 
be set aside or denied 
recognition or enforcement 
under Arts 34 and 36 of the 
Model Law (or under Art V 
of the New York Convention) 
unless there is demonstrated 
real unfairness or real 
practical injustice in how 
the international litigation 
or dispute resolution was 
conducted or resolved, by 
reference to established 
principles of natural justice 
or procedural fairness. 
The demonstration of real 
unfairness or real practical 
injustice will generally be 
able to be expressed, and 
demonstrated, with tolerable 
clarity and expedition. 
It does not involve the 
contested evaluation of a 
fact-finding process or “fact 
interpretation process” or the 
factual analysis of asserted 
“reasoning failure”, as was 
argued here.

I have reflected on various 
procedural ways the courts 
could reach timely decisions 
and prevent the rehearsal of 
all the facts and arguments 
that were presented before the 

arbitrators when the ground 
of procedural unfairness is 
raised. How about calling the 
arbitrators and asking them 
what occurred? In 1824, there 
was the case of Mansfield v 
Partington (1824) 2 L.J.K.B.(O.S.) 
153 where one of the parties 
to an arbitration alleged the 
arbitrator (a gentleman at the 
Chancery bar) had refused to 
look into some accounts. The 
Court of King’s Bench directed 
the arbitrator to come before 
the Court. Four days later he 
appeared in court, and stated 
that he had looked at those 
accounts. The Court stated (at 
154): ‘We are much obliged to 
the learned gentleman for his 
attendance. We are satisfied that 
justice has been done between 
the parties’, and dismissed the 
application for review. That is 
one way to dispose of a case 
quickly; although the reception 
of the evidence may have had 
to do with the fact that the 
arbitrator was ‘a gentleman 
of the Chancery bar’. I do not 
believe there were any ladies of 
the Chancery bar at that time.

Most dispute resolution occurs 
outside a court. In this way, 
the parties, in dealing with 
alternative dispute resolution, 
remain in control of the 
resolution of their own disputes. 
However, if there is no rule of law 
or no alternative to a negotiated 
outcome upon which the parties 
can rely, then the whole system 
of dispute resolution fails. The 
rule of law, enforced by the 
courts, ensures the integrity of 
the whole process.

As long as the courts appreciate 
that the parties have deliberately 
sought to have their dispute 
determined outside the authority 
of the State, then the court’s role 
is to be readily determined. 

JUSTICE JOHN 
MIDDLETON DELIVERS 
VERDICT ON 
ARBITRATION

The Australian 
Ben Butler

29 July 2016

It was a secret hearing in Singapore that 
propelled “Diamond” Joe Gutnick down 
the path to bankruptcy earlier this month, 
leaving behind a $275 million debt pile

Mr Gutnick’s fall illustrates the power 
of international arbitration, in which 
commercial disputes are settled behind 
closed doors, and the result enforced 
using the full power of the Australian 
legal system.

The sweeping authority of the arbitration 
system might make some uncomfortable. 
A few months ago, as he battled to get 
his dispute with Indian fertiliser group 
IFFCO heard in open court, Mr Gutnick 
told The Australian he would never again 
sign an agreement that contained an 
arbitration clause.

But the senior judge charged with 
oversight of arbitration disputes at the 
Federal Court, Justice John Middleton, 
says the system works well, although 
Australia could do more to encourage 
cases to be heard here, rather than the 
Asia-Pacific centres of Singapore and 
Hong Kong.

Justice Middleton was one of three 
judges who delivered Australia’s 
leading ruling on how courts should 
deal with arbitration, a 2014 decision 
over a  dispute between an Australian 
whitegoods importer, Castel Electronics, 
and its Chinese supplier, TCL Air 
Conditioner.

In that case — which survived an appeal 
to the High Court — the court found that 
parties who think they have been unfairly 
treated should be able to demonstrate 
how fairly quickly, without judges having 
to delve into the details of the case.

He told The Australian judges should take 
an “international commercial approach” 
to one of the main grounds on which 
parties unhappy with arbitration ask 
a court to intervene: that the ruling is 
contrary to “public policy”.

In his unsuccessful appeal to the 
Victorian Supreme Court, Mr Gutnick 

A balance 
must be struck 
between 
respecting the 
desire of the 
commercial 
parties to have 
their dispute 
determined 
according to 
their will, and 
the maintaining 
of necessary 
standards of 
fairness and 
competence 
in relation to 
arbitrations 
generally. Hence 
my reference 
to ‘statutory 
decision-maker’ 
and ‘consensual 
international 
commercial 
arbitration’. 
A judge is appointed by statutory 
authority, under the Constitution, 
acting at all times according 
to the legislature’s will as 
disclosed by Acts of Parliament. 
In the context of international 
commercial arbitration, the court 
has a truly supervisory role. On 
the other hand, the arbitrator, 
as appointed by the parties, 
is subject to the consensual 
arrangements the parties have 

reached in concluding their 
bargain.

Professor Adrian Briggs, 
Professor of Private International 
Law at Oxford University, 
observed that a principal 
objective of agreements for 
international arbitration is to 
‘keep the resolution of disputes 
as far away from the court as 
practicable’ (see Adrian Briggs, 
Agreements on Jurisdiction and 
Choice of Law (Oxford University 
Press, 2008) 199). Commercially 
sophisticated parties make the 
choice to do so for their own 
reasons.

Of course, the parties cannot 
completely avoid the potential 
for court intervention. However, 
recognising the freedom of a 
party to bind itself in this way, 
the courts must be astute to 
allow parties to resolve their 
disputes by arbitration without 
the unnecessary interference of 
a court.

The current 
Australian judicial 
approach is 
reflected not only 
by the Full Court 
of the Federal 
Court in TCL, 
but also in the 
decision of the 
High Court in TCL 
Air Conditioner 
(Zhongshan) Co 
Ltd v Judges of 
the Federal Court 
of Australia & 
Anor (2013) 251 

advanced public policy as a reason the 
Singapore arbitration, which found he 
and his company Legend International 
had to pay IFFCO tens of millions of 
dollars, should be overturned. Mr Gutnick 
argued the ruling implied double payment 
to IFFCO, contrary to public policy, but 
this reading was rejected by the judge 
who heard the case, Clyde Croft.

“We shouldn’t be too parochial about 
public policy, it’s an inter national 
concept, and just because there’s 
something we don’t like that doesn’t 
mean it’s not an international norm,” 
Justice Middleton told The Australian.

“And if it’s an international norm, then it’s 
not a problem for public policy.”

He said judges should deal with 
disputes efficiently so that enforcement 
proceedings don’t turn into another trial 
of the facts.

“You don’t want to be too nit-picky about 
procedural errors and that sort of thing,” 
he said.

“You’ve really got to see something that 
is really unfair, that  really hits at the root 
of the hearing before the arbitrator.”

Justice Middleton is also unconcerned 
about the prospect of big disputes 
being settled in private, which may seem 
surprising given that when hearing a 
case  involving Essendon Football Club 
in late 2014, he allowed cameras into the 
courtroom to film opening arguments and 
his ruling.

“This has been going on for a long, long 
while and there are  reasons why people 
will want to have things done privately,” 
he said.

“Often it may be to prevent the 
prying eyes of a regulator or a tax 
commissioner. It may be just that they 
don’t want their competitors to know 
what’s going on, that there’s a dispute.

“They may want to hide the fact that 
there’s a dispute at all.

“All those things are part of what 
commercial life is about, and we’ve 
accepted them for a long, long while — I 
don’t think it’s a problem.”

He said judicial review can open the lid 
and reveal the dispute.

“It may not be appropriate for a court of 
law for there to be that confidentiality, 
and we have different rules. In every 
arbitration the parties know in the back 
of their mind there’s a potential to end up 
in court.”

Along with the Victorian Supreme Court, 
the Federal Court has been keen to 
build up Aust ralia — and particularly 
Melbourne — as a centre for arbitration 
in the region.

The Federal Court is hosting a series 
of practical seminars for lawyers in 
conjunction with the Chartered Institute 
of Arbitrators, and yesterday Justice 
Middleton addressed a sold-out business 
lunch held by the Institute.
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CLR 533 (at [40] 
and [111]). In that 
case, the High 
Court held that 
the court’s power 
to enforce an 
arbitral award 
as if it were a 
judgment or 
order of the 
court did not 
contravene 
Chapter III of 
the Constitution. 
Justices Hayne, 
Crennan, Kiefel 
and Bell said (at 
[108]):

To conclude 
that a particular 
arbitral award 
is final and 
conclusive 
does no more 
than reflect the 
consequences 
of the parties 
having agreed 
to submit a 
dispute of the 
relevant kind to 
arbitration.

Similarly, French CJ and 
Gageler J said (at [34]):

Enforcement of an arbitral 
award is enforcement of 
the binding result of the 
agreement of the parties 
to submit their dispute to 
arbitration, not enforcement 
of any disputed right 
submitted to arbitration.

The shift in judicial approach 
in Australia has also been 
accompanied by amendments 
to the International Arbitration 
Act 1974 (Cth). Section 2D of the 
amended Act reads in part:

The objects of this Act are:

(a) to facilitate international 
trade and commerce by 
encouraging the use of 
arbitration as a method of 
resolving disputes; and

(b) to facilitate the use of 
arbitration agreements made 
in relation to international 
trade and commerce; and

(c) to facilitate the 
recognition and enforcement 
of arbitral awards made in 
relation to international trade 
and commerce.

I now want to just touch upon 
one other matter, and that is the 
concept of the ‘unruly horse’ 
of public policy. As you know, 
recognition and enforcement of 
an arbitral award may be refused 
on the public policy ground. The 
ground is more commonly relied 
upon than most of the other 
grounds, but the courts have 
generally given the public policy 
ground a restricted scope. The 
usual approach of the courts has 
not been to merely conclude that 
an award is against public policy 
just because the making of the 
award is contrary to the law of 
one particular state; the courts 
look to international norms in 
public policy. Sir Anthony Mason 
NPJ in Hebei Import & Export 
Corp v Polytek Engineering 
Co Ltd (1999) 2 HKCFAR 111 

But Justice Middleton thinks Australia 
can do more.

“I think what has to happen is that 
barristers have to have more of a 
presence, an actual presence, overseas, 
maybe in Hong Kong and Singapore — 
whether they set up chambers there or 
do something else,” he said.

“I think it’s risky and it takes a lot of 
commercial nous, maybe … but that’s 
what needs to happen.

“We’re moving along more than we did 10 
or 15 years ago.”

He said competition between Sydney and 
Melbourne previously held the country 
back as an arbitration centre.

“I think now though Aust ralia’s united,” 
he said.

“I don’t think it’s an impossibility. It’s able 
to be done, it will just take a bit of work.”

SOMETIMES, STAYING 
OUT OF COURT MEANS 
BIG BUSINESS
Joanna Mather 
11 August 2016 
The Australian Financial Review

Australia is coming of age as a seat for 
international commercial arbitration, 
and as big oil and gas projects near 
completion further growth is anticipated 
in the area of practice.

"We are now well established globally as 
a country which has a strong framework 
for both the process and enforcement of 
arbitration," said Ross Drinnan, practice 
group leader for commercial litigation 
and dispute resolution at Allens.

"We've seen this really grow as a part of 
our disputes practice over the last three 
to four years. We have seen a group of 
partners increasingly drawn into this 
work and focusing on it more exclusively 
than might have been the case five years 
ago."

Furthermore, as an area characterised 
by cross-border activity, arbitration was 
attractive to young lawyers, who "love 
getting on planes", Mr Drinnan said.

"It's absolutely an area of enormous 
interest to our younger lawyers and 
graduates and, happily, it's providing 
them with some extremely good 
opportunities," he said. "We're still 
seeing growth, and I expect it to grow 
over the medium term."

Mr Drinnan's comments echo those 
of Justice John Middleton, who 
spoke about an undeniable need 
for international dispute resolution 
outside the court room during a lunch 
hosted by the Chartered Institute of 
Arbitrators earlier this month.

He said Australia was responding to 
that need and forecast increasing 
competition between firms for arbitration 
work.

Growth factors

Mr Drinnan said there were two reasons 
for growth in arbitration.

 "One is, we now have a set-up here with 
courts that have a proven track record in 
enforcing arbitrarial awards," he said.

"But perhaps more relevantly, the 
reason we are seeing growth is 
because it's very aligned with the 
commercial interests of clients who are 
investing in major projects, particularly 
infrastructure and resources.

"A lot of that investment in Australia over 
the last 10 years has been from very 
sophisticated global players and they 
are used to and, in many cases, prefer 
international arbitration mechanisms to 
resolve disputes."

Driving arbitration work are big oil and 
gas projects in Australia, along with 
infrastructure and resources projects 
elsewhere in the region.

"For us in particular, there is a lot of 
work in this space in Indonesia, Vietnam 
and Papua New Guinea," Mr Drinnan 
said.

"In terms of Australia, all of those big 
projects are approaching completion 
and of course, as they approach 
completion that's when the disputes 
tend to emerge and so we're absolutely 
seeing that right now."

So, why do some of these global giants 
prefer arbitration to traditional litigation?

One plus is confidentiality. Matters are 
settled out of court and the results are 
binding. That means the public never 
really hear about a dispute, let alone the 
terms of settlement. Which is also what 
makes it difficult to find reliable figures 
on arbitration rates.

Arbitration is also attractive to the 
growing number of companies that 
operate across borders, Mr Drinnan 
said. This is particularly the case when 
investors may not be entirely confident 
about the local legal system for dispute 
resolution.

INTERNATIONAL 
ARBITRATION ON THE 
RISE
Emma Ryan 
4 August 2016 
Lawyers Weekly

Global demand has prompted an 
increase in the number of lawyers 
trained in international commercial 
arbitration, according to a Federal Court 
judge.

Speaking at the inaugural Chartered 
Institute of Arbitrators (CIArb) Australia 
and Grossi Florentino Business Lunch, 
Justice John Middleton of the Federal 
Court of Australia said there is now 
significant demand for international 
dispute resolution. Read more

(at 139) described the ground 
as meaning ‘“contrary to the 
fundamental conceptions of 
morality and justice” of the 
forum’. However, this does not 
mean that the forum does not 
look to apply the fundamental 
norms from international 
sources, thus recognising the 
‘international dimension’ of the 
enquiry (see TCL at [76]). This 
recognises the proper emphasis 
on comparative jurisprudence, 
so there is a uniform regional 
and international approach for 
the interpretation and application 
of the concept of public policy.

I conclude by making this 
final observation. A regional 
justice system is important, and 
Australia can be an important 
part of that system. Australia 
itself is regarded as a neutral 
venue for international dispute 
resolution. 

Australia has 
the benefit of 
experienced 
arbitrators, and a 
highly regarded 
legal profession. 
Australia enjoys 
an open and 
integrity-based 
judicial system. 
The statutory 
decision-maker 
(a judge) and 
the consensual 
decision-maker 
(an arbitrator) 
must work 
in tandem, 

to facilitate 
and promote 
international 
trade and 
commerce 
through an 
efficient, fair and 
cost-effective 
dispute resolution 
process. 
Competent 
and careful 
arbitrators, and 
judges conscious 
of their proper 
role, will ensure 
this happens.
I leave you now to enjoy the 
rest of your lunch.

http://www.lawyersweekly.com.au/news/19290-international-arbitration-on-the-rise
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Click below Click below

1.  Michael Shand QC (Victorian Bar) and Dr Ozlem Susler (Latrobe University)   2.  John Arthur (CIArb National Councillor) and Peter 
McMullin (Confederation of Asia-Pacific Chambers of Commerce and Industry)

1. Graham Thompson (Victorian Bar) and The Hon Justice Peter Vickery (Supreme Court of Victoria)  2. Prof Sam Ricketson (Melbourne 
University Law School) and Fiona Cameron (Victorian Bar)

http://www.commbar.com.au
http://www.mcamh.com.au
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1. Jennifer Bell (BHP Billiton), The Hon Justice John Middleton and Amanda Davidson OAM (Holman Fenwick Willan)  2.  Owain Stone 
(KordaMentha) and Adam Rollnik (Victorian Bar) 3. The Hon Peter Heerey AM QC (Victorian Bar), Albert Monichino QC and Henrik 
Lassen (Thomson Geer) 4.  John Mollard (Baker & McKenzie), Jenny McGregor (Asialink) and John Arthur

1. Andrew Maher (Allens), The Hon Justice John Middleton, Caroline Kenny QC and Sarah Fregon (Victorian Bar)  2. Laura Keily 
(Victorian Bar) and Michael Gronow (Victorian Bar)  3. Andrew Yuile (Victorian Bar) and Freya Dinshaw (Allens)  4. Bronwyn Lincoln 
(Corrs Chambers Westgarth), Catherine O’Keefe (Herbert Smith Freehills) and Irene Chrisafis (Law Institute of Victoria)
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I 
write this report having just 
returned from the first Regional 
CIArb Young Members 
Group “Bridging the Gaps” 

Conference 2016 where I 
delivered a presentation in the 
plenary session. Hosted by the 
Malaysian YMG branch at the 
excellent KLRCA conference 
facilities in Kuala Lumpur, the 
conference lived up to its theme 
and provided a bridge to connect 
students, young and senior 
practitioners within the ADR 
industry to share ideas, network 
and have the opportunity to hear 
opinions on the current ADR 
issues from distinguished panel 
speakers from all spectrums 
of the age time line covering 
technology, gender and age, and 
pathways open for young ADR 
practitioners. 

I spoke on the need to understand 
how technology is used, and 
that “false positives” can 
arise where you rely purely on 
computer algorithms to review 
documents.  One particular 
issue is that self-serving emails 
and communications may 
be by a party which distort 
the analysis undertaken by 
document analysis software. 

As technology develops, we will 
all need to increase our skills 
as practitioners to understand 
how these technologies work 
and understand the limitations 
inherent in such programs.

Justin D’Agostino, Herbert 
Smith Freehills, Partner and 
Head of Dispute Resolution, 
focused on lawyers and new 
technology.  He identified 
a number of online tools 
developed to short cut many 
legal processes, and discussed 
the opportunities this creates for 
lawyers going forward and the 
need to re-skilling to stay abreast 
of these developments.

Nish Shetty, Partner and Head 
of International Arbitration 
and Dispute Resolution, 
Clifford Chance, South East 
Asia, mooted the possibility 
that based on “Moore’s Law” by 
2030 a single computer will be 
able to do the processing of the 
entire human population on Earth 
today.  Nish quite rightly focused 
on the needs of the client in 
having disputes resolved quickly 
and efficiently, and noted that if 
computers can perform that role 
then lawyers’ roles will need to 
evolve. 

Each of the presenters picked 
up on the civil law and common 
law divide, and discussed their 
expectation that there will be a 
continued harmonisation and 
narrowing of the gap between 
the two legal cultures, with 
international arbitrations picking 
up the best of both systems and 
creating a pathway for simpler 
and more efficient resolution of 
disputes. 

Octogenarian former Court of 
Appeal Judge and Malaysian 
legal luminary Dato Mahadev 
Shankar, provided closing 
remarks for the plenary session, 
reminding attendees that the 
basis of the law is experience 
and not logic.  Dato reminded 
delegates that the human mind 
is unpredictable and focused on 
the fact that a lawyer’s greatest 
weapon is his or her experience, 
and used a military analogy and 
said that that the continuing 
advances in technology is not 
going to change the art of war it 
just represents a new arsenal.

Malcolm Holmes QC and Wai 
Loo Lam, Chairman of the 
Malaysian CIArb Chapter held 
an interactive panel discussion 
sharing their experiences on 

1st Regional CIArb Young Members Group 
"Bridging the Gaps" Conference 2016

JAMES HEALY
CIArb NATIONAL COUNCILLOR
BARRISTER, FRANCIS BURT CHAMBERS, PERTH
View Profile

how their international arbitration 
careers have developed to date 
and sharing tips on steps that can 
be taken by young members to 
build their experience. 

The conference represented 
CIArb’s commitment to enhance 
professional development and 
provide opportunities for its YMG 
membership base.  The YMG is 
open to all CIArb members aged 
40 and under. Presently, YMG has 
over 3367 members in over 90 
countries, equipped with its own 
conference, social media groups 
and e-newsletter.

It was great to see so many 
enthusiastic young ADR 
practitioners together under one 
roof to share their experiences.  I 

congratulate the CIArb Malaysian 
Branch on an excellently 
hosted and thought-provoking 
conference, in particular Jocelyn 
Lim, the conference organising 
chairperson and Chairperson 
of the YMG CIARB, Malaysian 
Branch.  CIArb Global 
President, Datuk Professor 
Sundra Rajoo and his team 
at KLRCA made for a vibrant 
and entertaining conference.  
CIArb’s Regional Director 
Camilla Godman should also be 
congratulated for her support in 
putting forward this conference, 
and I look forward to it becoming 
an annual event in the region.

I also wish to remind members of 
the relaunch of CIArb’s student 

membership at the VIS Moot 
competition in Vienna. CIArb 
acknowledges the importance of 
early exposure to ADR, and the 
idea of this membership category 
is to provide a strong platform 
for student members to explore 
networking opportunities and for 
young minds to have a real taste 
of what to expect in the world 
of ADR, and to prepare them 
for professional life. It is free to 
anyone studying at a university or 
other higher educational institute 
anywhere in the world who have 
an interest in ADR. Not only do 
they get access to publications 
and all CIArb resources but are 
also entitled to various discounts 
on training and seminars once 
they have joined.

Click below

James Healy with Jocelyn Lim (Conference Chair) far right with other delegates at the networking drinks post conference at the 
KLRCA

http://ciarb.org.my/upload/2016/ymg-regional-conf-aug2016-0722.pdf
http://ciarb.org.my/upload/2016/ymg-regional-conf-aug2016-0722.pdf
http://ciarb.org.my/upload/2016/ymg-regional-conf-aug2016-0722.pdf
http://ciarb.org.my/upload/2016/ymg-regional-conf-aug2016-0722.pdf
http://www.wabar.asn.au/?rt=barrister/498
https://www.youtube.com/watch?v=k5QdOcGZ3a8&feature=youtu.be
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Members

Fellows

We are pleased to welcome the following new Fellows, Members, Associates and 
Students to CIArb Australia and congratulate Prof Doug Jones AO (Global President 
– 2011) who was recently elected CIArb Companion.

Mr Justin Gleeson SC NSW Mr Campbell Jaski VIC Dr Vicky Priskich VIC

Dr John Hockley WA Mr Brian Millar WA Mr Timothy Rickard NSW

Mr Peter Harris WA Dr Pat Saraceni WA Ms Helen Tung VIC

Mr Dananai Kaseke WA Mr Andrew Stephenson VIC Mr Michael Whitten SC VIC

Mr John Lewer NSW Ms Sally Torgoman NSW Mr Robert Williams SA

Ms Stephanie O'Connor WA Mr Jay Tseng NSW

Associates
Mr Mark Ambrose QLD Mr Dickson Leung NSW Mr John Meredith QLD

Mr Chad Catterwell VIC Mr Rami Marginean VIC Dr Anthony Tarr QLD

Ms Erin Eckhoff NSW Ms Anne Matthew QLD Dr Julie-Anne Tarr QLD

Mr Stephen Head WA Mr Alexander McVey WA Dr Brennan Westworth QLD

Students
Mr Bunnarith An VIC Mr Jack Hunter WA Miss Claire Porter VIC

Mr Nicholas Bateup NSW Miss Eden Jardine VIC Ms Edith Pringle VIC

Miss Hayley Beare QLD Miss Imogen Kenny QLD Ms Ky-Lee Anne Ross QLD

Mr Mohamed Benhammouche SA Ms Tiffany Lau NSW Mr Michael Sacks NSW

Miss Jessica Cheng NSW Mr Chakib Lawand NSW Mr Nicholas Scott VIC

Miss Thi Dinh VIC Mr Nathan Leivesley NSW Mr Ryan Starkie SA

Ms Fariza Fatima NSW Ms Yee Ching Liew QLD Mr Harry Stratton NSW

Mr Sam Frouhar NSW Ms Marina Lobanova NSW Miss Nobumichi Teramura NSW

Mr Jarred Gerson VIC Ms Nelcy Pane NSW Miss Isabella Vecchio QLD

Miss Claire Harford NSW Ms Lucia Pante NSW Mr William Waddingham WA

Mr Andrew Haynes QLD Miss Elizabeth Pearson NSW Mr Alexander Ware NSW

Mr D'Arcy Hope VIC Mr Ben Petrie VIC Ms Karen Zhong NSW

CIArb Companion
Prof Doug Jones AO

A
fter last year’s 
controversial decision 
of the Munich Higher 
Regional Court which 

questioned the legitimacy 
of the system of selection 
of arbitrators in the Court of 
Arbitration for Sport (‘the CAS’), 
the appeal decision of the 
German Federal Tribunal has 
been eagerly awaited. While 
overturning the earlier decision, 
the Tribunal side-stepped 
deeper issues regarding the 
closed lists and selection 
process of arbitrators in the 
CAS.

Background

Claudia Pechstein, an 
internationally renowned speed 
skater from Germany, was 
suspended from competing 
for a two year period from 9 
February 2009  because of 
“irregular blood parameters” 
in anti-doping samples 
taken in 2009, a suspension 
confirmed by the CAS in 20101 

(decision available here).2  
Relying on German anti-trust 
provisions, she then brought a 
claim in Germany against the 
international governing body 
for speed skating for damages 
for lost income during the time 
of her suspension. In 2014, 
the Regional Court of Munich 
(the Landesgericht) held that 
the issues in the CAS decision 
had become res judicata, 
precluding it from re-assessing 
those issues (decision available 
here).3  Pechstein appealed to 
the Munich Higher Regional 
Court for the annulment of 
the Munich Regional Court 
decision, seeking to prove 
that the two year doping 
ban handed down by the 
international body was illegal, 
and sought damages of over 
EUR 3.5 million. The Munich 
Higher Regional Court held that 
the CAS award could not be 
enforced in Germany because 
it was contrary to Public Policy, 
as it constituted an abuse of 

the international governing 
body’s market position. The 
decision questioned the 
legitimacy of the system of 
selection of arbitrators in the 
CAS, in particular its closed list 
of arbitrators (a translation of 
that decision is available here). 
The world then awaited to see 
whether the CAS would open up 
the lists or otherwise reform the 
selection process.  

The List of Arbitrators

The International Council for 
Arbitration of Sport (‘ICAS’), 
responsible for the selection 
of the CAS arbitrator list, is 
composed of twenty members, 
twelve of whom are from 
various sports governing 
bodies. Those twelve members 
nominate four members with 
a view to safeguarding the 
interests of athletes. The total 
sixteen members then name 
four members who are intended 
to be independent from the 
sports governing bodies. The 

STEPHANIE HUNT
ARBITRATION LAWYER
CORRS CHAMBERS WESTGARTH, MELBOURNE
View Profile

Casenote: Not So Fast: German Tribunal Skates 
Past Substantive Arbitral Fairness Issues 

Case: The German Federal Tribunal in the case between Claudia Pechstein and the 
International Skating Union, judgment of 7 June 2016- KZR 6/15

CIArb Australia Membership Update

http://www.centrostudisport.it/PDF/TAS_CAS_ULTIMO/48.pdf
https://openjur.de/u/678775.html
http://poseidon01.ssrn.com/delivery.php?ID=207103102008006125084028001094081077015002001000090086121025066112086093029102094091030096049125038001052020082098026102122008046002046043009067006112073096122116111068050057068082111088115096104109099116120120121127089105070018065102114115110111004067&EXT=pdf
https://au.linkedin.com/in/stephaniejenniferhunt
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total twenty members of ICAS 
then choose a list of over two 
hundred CAS arbitrators, doing 
so by way of majority voting. 
The Munich Higher Regional 
Court considered that the 
process for the selection of 
eligible arbitrators gave sports 
governing bodies a structural 
predominance over the list of 
arbitrators available for athletes 
to choose from. The Munich 
Regional Court drew attention 
to the fact that only one fifth of 
the ICAS members were chosen 
after appropriate consultation 
with the view of safeguarding 
the interests of athletes and 
another fifth were chosen from 
persons independent from the 
sports governing bodies. This 
meant that, at the very best, 
two fifths of the members 
were nominated in view of the 
athletes. 

The Awaited Judgment

The recent judgment of the 
German Federal Tribunal 
(‘BGH’)4  (translation available 
here) assessed the selection 
process under the broader 
umbrella of German anti-trust 
law and concluded that the 
arbitration agreement did 
not infringe the prohibition 
of abuse under anti-trust law 
pursuant to section 19 of 
the Act against Restraints of 
Competition (available here). 
The arbitration agreement was 
therefore not held to be invalid 
pursuant to section 134 of the 
German Civil Code (available 
here). Although the BGH 
confirmed that the organisation 
of events constituted a 
commercial activity and that 
the international governing 
body for speed skating 
occupied a monopoly position 
in the relevant market of the 
organisation of speed skating 
world championships, the 
BGH considered that under 
the balancing of interests test, 
athletes should be considered 
generally. It specifically held 

that with regard to anti-doping 
measures, sports federations 
and athletes are not, generally 
speaking, divided into opposing 
“camps” pursuing different 
interests. The BGH also 
justified the use of the closed 
list with several points that the 
BGH viewed as sufficiently 
guaranteeing the rights of 
athletes, including the fact that 
CAS arbitral awards are subject 
to review by the Federal Tribunal 
of Switzerland (ie the court at 
the seat). 

Comment

The anti-trusts analysis by 
the BGH did not necessarily 
require a direct analysis by the 
court of the procedural issues 
relating to party equality or lack 
of jurisdiction arising from the 
selection process. However, 
even in obiter dictum, treatment 
of these issues would have been 
instructive and stimulating. 

If one were to assess the 
constitution of the arbitral 
tribunal based on the arbitration 
selection process described 
above, or the procedural 
fairness involved in the creation 
of the list, due regard would 
need to be had to the two 
parties involved and not to all 
athletes generally. Article 182(3) 
of the applicable procedural 
law, namely the Swiss Private 
International Law Act of 
18 December 1987 (‘PILA’) 
(translation available here) 
states that regardless of the 
procedure chosen, the arbitral 
tribunal shall ensure equal 
treatment of the parties and the 
right of both parties to be heard 
in adversarial proceedings.5 In 
view of the principles of party 
autonomy and equality of the 
parties, each party should be 
able to select an arbitrator 
of their choice. If they must 
choose from a closed list then 
this list should constitute a 
neutral array of arbitrators, 
and as such, should not be 

PECHSTEIN'S DOPING BAN 
DAMAGES SUIT DROPPED 
BY GERMAN COURT

Reuters 
7 June 2016

Olympic skating champion Claudia 
Pechstein's damages claim against 
the International Skating Union over a 
doping ban was ruled inadmissible by a 
German court on Tuesday, dealing her 
years-long efforts for compensation a 
crushing blow.

The Federal Court of Justice decided 
that domestic courts should not hear 
her case after the Court of Arbitration 
for Sport (CAS), considered the highest 
sports tribunal, rejected her appeal over 
her ban.

The five-time Olympic champion was 
seeking more than 4 million euros ($4.54 
million) in damages from the ISU after it 
banned her for two years in 2009 over 
irregular blood results, although the 
German never failed a drug test.

She insisted, providing extensive 
scientific data, that she had a hereditary 
blood condition that her father also had, 
and vowed after Tuesday's decision 
to fight on at Germany's Federal 
Constitutional Court.

Her case had been seen as a litmus 
test - a win potentially would have 
triggered a flood of doping cases being 
challenged in domestic courts around 
the world and eroding the position of 
CAS.

"This means that the German courts 
have no jurisdiction to revisit a final CAS 
decision. It is also confirmation that the 
CAS arbitration clauses inserted in the 
regulations of sports organizations are 
valid," the CAS said in a statement.

"More importantly, the Federal Court 
of Justice has emphasized that CAS 
is a genuine arbitration tribunal in the 
sense of German law, and that such 
sports jurisdiction is necessary for the 
uniformity in sport."

The Federal Court of Justice, Germany's 
highest for civil and criminal jurisdiction, 
said an arbitration agreement between 
her and the ISU at the time she tested 
positive, which ruled out taking the case 
to a domestic court, was valid.

created by an uneven board 
representing predominately 
the interests of sports bodies, 
given the two kinds of parties 
at stake: the allegedly infringing 
athlete (on one hand) and the 
sports federation (on the other). 

Unfortunately, when Pechstein 
initially appealed the CAS 
decision in the Federal Tribunal 
of Switzerland, she could not 
contest the independence of 
the CAS tribunal (the proper 
constitution of the arbitral 
tribunal under Article 190(2)
(a) of PILA) because she did 
not do so at first instance in 
the CAS proceedings (decision 
available here). Interestingly, the 
Federal Tribunal of Switzerland 
has previously pronounced 
approval for the list selection 
process by ICAS in Danilova/
Lazutina,6 confirming that 
the CAS was independent 
under Article 190(2)(a) of PILA 
because although the closed 
list effectively limited the 
fundamental freedom of the 
parties to appoint the arbitrator 
of their choice, it ensured 
that the arbitrators would be 
specialists in the area of sports 
and would therefore be able to 
produce factually consistent 
decisions. However, this 
arguably does not accord with 
the premise of arbitration as a 
neutral and fair process where 
selection of the decision-maker 
is driven by party autonomy and 
equality.

Reform

Nevertheless, since 2012, the 
CAS has been working on 
important institutional reform to 
increase the number of athletes 
as CAS arbitrators. Following 
the Munich Higher Regional 
Court’s decision, the ICAS also 
abolished quotas for the list of 
arbitrators. There are now nearly 
four hundred arbitrators on the 
list. In addition, the ICAS group 
of twenty members selecting 
arbitrators eligible for that list is 
much more representative and 
diverse than before, currently 
consisting of seven attorneys, 
one professor, five judges, two 
government representatives and 
five sports officials. Of those 
twenty members, seven have 
no links to the sports governing 
bodies (as opposed to four 
previously) and five members 
were also former Olympians or 
professional athletes. It is safe 
to say that Pechstein’s cases 
broke the ice. Whether further 
reform will take place is yet to 
be seen. 

"The anti-trust division of the Federal 
Court of Justice did not follow the 
argumentation of the plaintiff," it said 
in a statement. "It decides that her suit 
is inadmissible as it is opposed by the 
defense of the arbitration agreement."

The CAS rejected her appeal as did 
the Swiss Federal Tribunal. However, a 
Munich court said in 2015 it would allow 
the 44-year-old Pechstein to go ahead 
with a lawsuit.

The skater said she would now take the 
case to the next stage. "Despite this 
verdict I am not considering giving up," 
she wrote on her website. "The battle for 
justice will be continued at the Federal 
Constitutional Court."

Pechstein, who missed the 2010 
Vancouver Olympics due to the ban, 
competed at the 2014 Sochi Games, 
narrowly missing out on medals in the 
3,000m and 5,000m.

Pechstein, who missed the 2010 
Vancouver Olympics due to the ban, 
competed at the 2014 Sochi Games, 
narrowly missing out on medals in the 
3,000m and 5,000m.

The athlete has said she wants to 
compete at the 2018 winter Olympics 
in Pyeongchang in what would be her 
seventh Games.

The world footballers' union FIFPro, 
which gave financial help to Pechstein, 
said her case had highlighted "structural 
and procedural deficits" at CAS.

"FIFPro calls on CAS and other 
sport stakeholders to work with 
player and athlete unions to ensure a 
proper structural representation and 
absolute impartiality of its tribunals 
and administrations," FIFPro said in a 
statement.

($1 = 0.8810 euros)

(Reporting by Karolos Grohmann and; 
Brian Homewood; Editing by Mark 
Heinrich)

1. CAS OG 10/04.

2. Also see original decision CAS 
2009/A/1912 & 1913 here.

3. Judgment dated February 26, 2014, file 
no. 37 O 28331/12.

4. Judgment dated 7 June 2016, file no. KZR 
6/15.

5. In the original French text as Quelle que 
soit la procédure choisie, le tribunal 
arbitral doit garantir l'égalité entre les 
parties et leur droit d'être entendues en 
procédure contradictoir.

6. Decision by the Swiss Supreme Court of 
27 May 2003, reported in ATF 129 III 445, 
Larissa Lazutina & Olga Danilova v CIO, 
FIS & CAS, at para. 3.3.3.2, Yearbook 
Comm. Arb’n XXIX (2004), p. 206, 219.

Click below

http://www.tas-cas.org/fileadmin/user_upload/Pechstein___ISU_translation_ENG_final.pdf
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Others/GWB.pdf?__blob=publicationFile&v=3
https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html
http://www.google.com.au/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiQ6pHcg6nOAhUHp48KHRQBDykQFggbMAA&url=http%3A%2F%2Fwww.arbitration-ch.org%2Fdl%2Ff0dfb3d5405ec0edda11d250406ed322%2FIPRG_English_translation.pdf&usg=AFQjCNEskrbahPQHVcUtYzjQ7estd3tNHA
http://www.swissarbitrationdecisions.com/limited-judicial-review-of-awards-independence-of-cas-reaffirmed
http://static.isu.org/media/108941/arbitral-award-cas.pdf
http://www.cblj.com
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Member Profile: Dr Pat Saraceni

D
r Pat Saraceni is a 
Director of the Litigation 
& Dispute Resolution 
practice of Clifford 

Chance in Perth. She has over 
30 years' experience in complex 
commercial litigation, arbitration 
and mediations, with a particular 
focus in the oil and gas and 
maritime sectors. Read more

What/Who inspired your 
interest in arbitration?

My initial interest in arbitration 
was sparked by my various 
lecturers in commercial arbitration 
over the years, and their staunch 
belief in the role of Arbitration as a 
mechanism of dispute resolution.

It is an exciting time to be 
involved in arbitration, especially 
in Australia. Australia has the 
potential to become a pre-
eminent international arbitration 
centre,  particularly with the 
emergence of AsiaPac as a 
commercial hub.  This opportunity 
for growth is in no small part 
attributable to the support of 
government and to Australia's 
international reputation as having 
a sophisticated, stable and 
independent judicial and political 
system – systems that can 
facilitate and support arbitration 
as an effective mechanism of 
ADR.  It is increasingly used as 

a preferred method of dispute 
resolution in the maritime and 
offshore oil and gas sectors, in 
which I practice. The inherently 
international nature of those 
sectors readily lend themselves 
to arbitration.  The rule of party 
autonomy resonates well with 
commercial players, who can 
select (or play a part in selecting) 
an expert arbitral tribunal, the seat 
of arbitration, the governing rules 
of the arbitration and the like. The 
consensual and bespoke nature 
of arbitration enables the process 
to be tailored to all manner of 
commercial disputes, no matter 
the size or complexity.

What traits make a good 
arbitrator?

A sound understanding of the 
commercial as well as legal issues 
faced by the parties, a sound 
knowledge of the relevant industry 
sector, a cultural understanding 
of the parties and good listening 
skills.

What is your idea of perfect 
happiness?

Having happy satisfied clients, 
while still being able to explore 
new places and cultures.

What is your greatest fear? 

Not knowing what I don't know.

What is your greatest 
extravagance?

Books – not the electronic 
versions.

What do you consider the  
most over-rated virtue?

Passivism in the face of 
wrongdoing.

Which living person do you 
most admire?

Ever since my visit to Myanmar, 
I have admired Aung San Suu 
Kyi.  She is an icon of resilience 
and courage in her dogged 
determination to democratise 
Myanmar, while never betraying 
her Buddhist values.

What is your favourite journey?

The journey through the labyrinth 
of the ancient temples of Angkor 
Wat (the City of Temples) in Siem 
Reap, Cambodia, which covers 
over 400 acres.  Our journey 
began at the ruins of the main 
temple, which  was originally built 
as a Hindu temple, dedicated to 
the Hindu god Vishnu. Over the 
years the temple was transformed 
into a Buddhist temple.  It now 
stands as testimony to both 
religions side by side.  The 
intricate carvings on the temple 
walls and ceilings read like a 
storybook of a bygone era.  Little 

wonder the sacred ruins are 
recognised as a UNESCO World 
Heritage Site.

What is your favourite piece of 
music?

My favourite pieces are 
Tchaikovsky's Piano Trio (which 
recently I had the pleasure of 
enjoying at the Magellan concert 
series in Balingup) and Ashes to 
Ashes by David Bowie.

What is your favourite piece of 
literature?

There are so many to choose 
from, but among my favourite are:

A Streetcar Named Desire by 
Tennessee Williams, Far from 
the Madding Crowd by Thomas 
Hardy, Antigone by Sophocles 
– despite studying this at high 
school, her heroism in the face of 
such tragedy is still haunting. His 
Name was Mohammed Sceab  (Si 
Chiamava Mohammed Sceab) – a 
poem by the Italian modernist 
poet, Giuseppe Ungaretti.  Born 
in Egypt to Italian parents, he had 
a profound understanding of both 
cultures.  He made a prominent 
contribution to Italian literature.  
While this poem is not his most 
famous, it is among my favourite. 
The Divine Comedy by the Italian 
poet and philosopher, Dante 
Alighieri.

What is your favourite film?

O Brother Where Art Thou by the 
Coen Brothers.  As a satire, the 
film resonates as much now as 
when Homer wrote The Odyssey, 
on which the film is said to be 
loosely based.

What credo/maxim/motto 
inspires you?

Do unto others – a sound motto to 
live by.

Refer to an historical conflict 
you wish you could have 
participated in and why?

The 'conflict' in the landmark 
decision TCL Air Conditioner 
(Zhongshan) Co Ltd v The Judges 
of the Federal Court of Australia 
[2013] HCA 5, where the High 
Court unanimously upheld the 
constitutional validity of 16(1) 
of the International Arbitration 
Act 1974 (Cth), which gives the 
UNCITRAL Model Law the force 
of force law in Australia. 

The case was 
welcomed by 
commercial 
players and 
participants in 
the international 

arbitration sphere 
alike.  It stands 
as testimony 
to Australia's 
respect for 
international 
commercial 
arbitration 
as a means 
of resolving 
commercial 
disputes, to the 
integrity of party 
autonomy and to 
the finality of the 
process.

Painted by Domenico di Michelino in 1465, this artwork is located in Florence Cathedral Santa Maria del Fiore, and depicts the 
poet in front of his most famous intellectual creature: the Inferno (Hell) with its circles. Behind the poet you can see the Dome by 
Brunelleschi and the city of Florence. Dante holds a volume of The Divine Comedy.

https://www.cliffordchance.com/people_and_places/people/lawyers/au/pat_saraceni.html
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Whether you’re new to ADR and keen to find out more or an experienced 
practitioner looking for career-enhancing training, CIArb has a course and 
qualification to fit your needs. 

Our Pathways programme – ranging from Introductory Certificates through 
to advanced level Diplomas - will give you the specialist knowledge and skills 
you need to get ahead in ADR, whilst also qualifying you for membership of 
CIArb as Associate (ACIArb), Member (MCIArb) or Fellow (FCIArb). These 
internationally recognised qualifications provide our members with a powerful 
mark of quality assurance.

Other training features include: 

•	 Expert	tutors	who	are	leading	practitioners	and	academics	

•	 Courses	that	are	suitable	for	all	levels	of	experience	and	professional	background

•	 Tiered	programme	to	support	career	progression	

•	 Training	to	suit	your	desired	career	specialism

•	 High	standards	of	teaching	and	assessment

•	 Fast-track	courses	for	higher	levels	of	experience

•	 Courses	delivered	worldwide

•	 Supportive	learning	community	

Training ranges from one-day introductory sessions to seven month courses. 
Courses are delivered worldwide through international branches. For global  
training opportunities, find your local branch at www.ciarb.org/branches

As the professional home of dispute resolvers with over 12,000 
members worldwide, there is no better place to develop your ADR 
skills. CIArb provides a world-class training programme  
in arbitration, adjudication, and mediation. 

Why train 
with us

 To find out more about training opportunities in ADR, visit:

 W: www.ciarb.org 
T: +44 (0)20 7421 7439 
E: education@ciarb.org

There are over 35 CIArb branches 
active in six continents

CIA 472 Final 10-11-13.indd   4 10/01/2013   15:03

 

Whether you’re new to ADR and keen to find out more or an experienced 
practitioner looking for career-enhancing training, CIArb has a course and 
qualification to fit your needs. 

Our Pathways programme – ranging from Introductory Certi�cates through 
to advanced level Diplomas - will give you the specialist knowledge and skills 
you need to get ahead in ADR, whilst also qualifying you for membership of 
CIArb as Associate (ACIArb), Member (MCIArb) or Fellow (FCIArb). These 
internationally recognised quali�cations provide our members with a powerful 
mark of quality assurance.

Other training features include: 

• Expert tutors who are leading practitioners and academics 

• Courses that are suitable for all levels of experience and professional background

• Tiered programme to support career progression 

• Training to suit your desired career specialism

• High standards of teaching and assessment

• Fast-track courses for higher levels of experience

• Courses delivered worldwide

• Supportive learning community 

Training ranges from one-day introductory sessions to seven month courses. 
Courses are delivered worldwide through international branches. For global  
training opportunities, find your local branch at www.ciarb.org/branches

As the professional home of dispute resolvers with over 13,000 
members worldwide, there is no better place to develop your ADR 
skills. CIArb provides a world-class training programme  
in arbitration, adjudication, and mediation. 

Why train 
with us

 To find out more about training opportunities in ADR, visit:

 W : www.ciarb.org 
T:  +44 (0)20 7421 7439  
E: education@ciarb.org

There are over 35 CIArb branches 
active in six continents

CIA 472 Final 10-11-13.indd   4 10/01/2013   15:03

40

Patron The Hon Murray Gleeson AC 
 Chief Justice of the High Court of Australia (1998-2008), Sydney

trustee Malcolm Holmes QC 
 Barrister, Eleven Wentworth Chambers, Sydney

President Albert Monichino QC 
 Barrister, Owen Dixon Chambers, Melbourne

Vice President Damian Sturzaker 
 Partner, Marque Lawyers, Sydney

treasurer Prof Colin Roberts 
 Centre for Research in Energy & Mineral Economics (CREME)  
 Curtin University & Colin Roberts Group, Perth

company Secretary Julie Soars 
 Barrister, Seven Wentworth, Sydney

National councillors Beth Cubitt 
 Partner, Clyde & Co, Perth

 Simon Davis 
 Barrister, Francis Burt Chambers, Perth

 Jo Delaney 
 Special Counsel, Baker & McKenzie, Sydney

 Sandrah Foda 
 Barrister, Third Floor St James’ Hall Chambers, Sydney 

 James Healy 
 Barrister, Francis Burt Chambers, Perth

 Caroline Kenny QC 
 Barrister, Owen Dixon Chambers, Melbourne

 Dr Stephen Lee 
 Barrister, 35 West Chambers, Brisbane

 Ian Nosworthy 
 Senior Consultant, Cowell Clarke, Adelaide

 Ron Salter 
 Arbitrator & Mediator, Melbourne

Secretariat Deborah Lockhart 
 Executive Officer 
 Level 16, 1 Castlereagh Street 
 Sydney, NSW, 2000 
 T: +61 2 9230 0677 
 F: +61 2 9223 7053 
 E: info@ciarb.net.au

Media & Publications Gianna Totaro 
 E: gtotaro@ozemail.com.au 
 M: +61 438 337 328

CouNCIL AND SeCReTARIAT

Chartered Institute of Arbitrators / 04

Whether you’re new to ADR and keen to find out more or an experienced 
practitioner looking for career-enhancing training, CIArb has a course and 
qualification to fit your needs. 

Our Pathways programme – ranging from Introductory Certi�cates through 
to advanced level Diplomas - will give you the specialist knowledge and skills 
you need to get ahead in ADR, whilst also qualifying you for membership of 
CIArb as Associate (ACIArb), Member (MCIArb) or Fellow (FCIArb). These 
internationally recognised quali�cations provide our members with a powerful 
mark of quality assurance.

Other training features include: 

• Expert tutors who are leading practitioners and academics 

• Courses that are suitable for all levels of experience and professional background

• Tiered programme to support career progression 

• Training to suit your desired career specialism

• High standards of teaching and assessment

• Fast-track courses for higher levels of experience

• Courses delivered worldwide

• Supportive learning community 

Training ranges from one-day introductory sessions to seven month courses. 
Courses are delivered worldwide through international branches. For global  
training opportunities, find your local branch at www.ciarb.org/branches

As the professional home of dispute resolvers with over 12,000 
members worldwide, there is no better place to develop your ADR 
skills. CIArb provides a world-class training programme  
in arbitration, adjudication, and mediation. 

Why train 
with us

 To find out more about training opportunities in ADR, visit:

 W : www.ciarb.org 
T:  +44 (0)20 7421 7439  
E: education@ciarb.org

There are over 35 CIArb branches 
active in six continents

 

Whether you’re new to ADR and keen to find out more or an experienced 
practitioner looking for career-enhancing training, CIArb has a course and 
qualification to fit your needs. 

Our Pathways programme – ranging from Introductory Certi tes through 
to advanced level Diplomas - will give you the specialist knowledge and skills 
you need to get ahead in ADR, whilst also qualifying you for membership of 
CIArb as Associate (ACIArb), Member (MCIArb) or Fellow (FCIArb). These 
internationally recognised qual  provide our members with a powerful 
mark of quality assurance.

Other training features include: 

• Expert tutors who are leading practitioners and academics 

• Courses that are suitable for all levels of experience and professional background

• Tiered programme to support career progression 

• Training to suit your desired career specialism

• High standards of teaching and assessment

• Fast-track courses for higher levels of experience

• Courses delivered worldwide

• Supportive learning community 

Training ranges from one-day introductory sessions to seven month courses. 
Courses are delivered worldwide through international branches. For global  
training opportunities, find your local branch at www.ciarb.org/branches

As the professional home of dispute resolvers with over 14,000 
members worldwide, there is no better place to develop your ADR 
skills. CIArb provides a world-class training programme  
in arbitration, adjudication, and mediation. 

Why train 
with us

 To find out more about training opportunities in ADR, visit:

 W : www.ciarb.org 
T:  +44 (0)20 7421 7439  
E: education@ciarb.org

There are over 35 CIArb branches 
active in six continents

40

Patron The Hon Murray Gleeson AC 
 Chief Justice of the High Court of Australia (1998-2008), Sydney

trustee Malcolm Holmes QC 
 Barrister, Eleven Wentworth Chambers, Sydney

President Albert Monichino QC 
 Barrister, Owen Dixon Chambers, Melbourne

Vice President Damian Sturzaker 
 Partner, Marque Lawyers, Sydney

treasurer Prof Colin Roberts 
 Centre for Research in Energy & Mineral Economics (CREME)  
 Curtin University & Colin Roberts Group, Perth

company Secretary Julie Soars 
 Barrister, Seven Wentworth, Sydney

National councillors Beth Cubitt 
 Partner, Clyde & Co, Perth

 Simon Davis 
 Barrister, Francis Burt Chambers, Perth

 Jo Delaney 
 Special Counsel, Baker & McKenzie, Sydney

 Sandrah Foda 
 Barrister, Third Floor St James’ Hall Chambers, Sydney 

 James Healy 
 Barrister, Francis Burt Chambers, Perth

 Caroline Kenny QC 
 Barrister, Owen Dixon Chambers, Melbourne

 Dr Stephen Lee 
 Barrister, 35 West Chambers, Brisbane

 Ian Nosworthy 
 Senior Consultant, Cowell Clarke, Adelaide

 Ron Salter 
 Arbitrator & Mediator, Melbourne

Secretariat Deborah Lockhart 
 Executive Officer 
 Level 16, 1 Castlereagh Street 
 Sydney, NSW, 2000 
 T: +61 2 9230 0677 
 F: +61 2 9223 7053 
 E: info@ciarb.net.au

Media & Publications Gianna Totaro 
 E: gtotaro@ozemail.com.au 
 M: +61 438 337 328

CouNCIL AND SeCReTARIAT



63 The CIArb Australia News August 2016

The CIArb  
Australia 

News
The CIArb Australia News is the flagship publication of the Chartered Institute  

of Arbitrators (Australia) Limited.

All contributions and advertising are welcome and should be sent to the Editor:  
Gianna Totaro gtotaro@ozemail.com.au

Casenotes and opinion pieces are reviewed by The CIArb Australia News Peer Review Panel.

Views expressed by contributors are not necessarily endorsed by the  
Chartered Institute of Arbitrators (Australia) Limited.

We gratefully acknowledge the kind permission given by journalists, photographers, 
illustrators and editors whose valued work is kindly reprinted in this edition.


