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ALBERT MONICHINO QC
CIArb AUSTRALIA PRESIDENT
BARRISTER, VICTORIAN BAR
View Profile

President's Report
Albert Monichino QC and CIArb Australia founding Chairman, James Creer at the Sydney Centenary Celebrations

Welcome to the July 2015 edition of our flagship publication,
The CIArb Australia News.

T

he past six months
has been a busy time
for CIArb Australia,
as it celebrates the
Centenary of the Chartered
Institute of Arbitrators and
its own 20th anniversary as a
branch of the Institute.
The Centenary celebrations
were launched in Melbourne on
5 March 2015, with the unveiling
of a multi-media presentation,
“Swift and Diligent”, which
traced the history of CIArb
Australia.
The celebrations then moved
to Sydney in April at a cocktail
party held during the Diploma
of International Commercial
Arbitration. The course
attracted a record level of
registrations for a course held
in Australia, with candidates
from around Australia and
abroad (including from Beijing,
Jakarta and Paris).
At the same time, CIArb
Australia entered into a
Memorandum of Co-operation
with New Zealand’s largest
dispute resolution body,

AMINZ. The agreement was
struck following the increasing
level of the Trans-Tasman
legal framework between
Australia and New Zealand to
meet the increasing demands
of resolving cross border
disputes. It is a significant
step in a strategic alliance to
promote the dispute resolution
services of our members to the
global market.
Celebrations then moved to
Brisbane in May, coinciding
with the inaugural Introduction
to International Arbitration
Course. This one-day course
was very successful, attracting
35 candidates from across
Australia and the region
In terms of other educational
offerings, registrations are
now open for the 2015 Award
Writing Course. The first
tutorial will be held on 22
August in Sydney, the second
tutorial on 21 November in
Melbourne, with the Award
Writing exam on 4 December
2015. Read more
We are also about to open

the registrations for 2015
Accelerated Route to
Fellowship Course which will
be conducted in Sydney from 7
– 8 November. Read more
The progressive Centenary
celebrations will next move
to Adelaide on 17 September
2015, and will be followed by an
event in Perth in October 2015
(on a date to be confirmed).
The celebrations will culminate
with various activities planned
for Sydney Arbitration Week
from 23 – 27 November 2015.
On Monday, 23 November we
will be hosting the Semi-Finals
and Grand Final of the inaugural
CIArb Australia Centenary
International Arbitration
Moot, which is open to law
students and young graduates.
This will follow rounds in
Brisbane, Sydney, Canberra,
Melbourne, Adelaide and Perth.
The Moot Finals will be followed
by a mid-evening Sydney
Harbour Cruise with an
indigenous theme.
On Tuesday, 24 November,

in partnership with the
Business Law Section
of the Law Council of
Australia and the Australian
Centre for International
Commercial Arbitration,
we will be presenting the 3rd
International Arbitration
Conference: Opportunities
and Challenges for Dispute
Resolution in the Next
Century at the Sofitel
Wentworth. The conference
will feature an impressive
line-up of prominent and
distinguished speakers from
Australia and around the world.

The year-long celebrations
will culminate with the CIArb
Centenary Dinner on the
evening of Tuesday, 24
November at the Museum of
Contemporary Art where the
Chief Justice of Australia, the
Hon Robert French AC will
deliver the after-dinner address.
The winners of the Moot will be
announced at the dinner. So too
will be the winner of the CIArb
Australia Essay Competition.
This year’s essay title is: Do
international commercial
courts represent a real
challenge to international

arbitration? Read more
In addition, CIArb Australia
and the ICC will be hosting a
combined event on Wednesday,
25 November. It will involve
an ICC mock emergency
arbitration, and presentation
by Dr Fan Yang, City of
University of Hong Kong,
on the progress of the TCL
enforcement application in
China, as well as a launch
of her two-volume work on
arbitration law in China,
Foreign-related Arbitration in
China: Commentary and Cases,
(Cambridge University Press).
Further details and registration
will soon be published on our
website, www.ciarb.net.au
While we are counting down
to the November celebrations,
it is worth noting that it is five
years since the International
Arbitration Act 1974 (Cth)
(IAA) was amended to
strengthen Australia’s position
as a pro-arbitration seat for
international dispute resolution.
Australia has made substantial
progress in the area of
international commercial
arbitration since the 2010
reforms to the IAA. It now has

a harmonious regime regulating
international and domestic
arbitration, underpinned by
the 2006 revision of the Model
Law. There has also been a
substantial shift in judicial
attitude towards support for
arbitration, with Australian
judges now displaying an
enlightened “light touch”
approach in arbitration-related
matters. While the IAA is a
respectable lex arbitri, there
is a strong case for further
legislative reform in order to
ensure that the IAA reflects
international best practice, and
that Australia remains “ahead of
the curve”.
No doubt this and other issues
will be discussed during Sydney
Arbitration Week.
I look forward to welcoming
you to what promises to
be a memorable week of
celebrations.

Albert Monichino QC
President

2

3

The CIArb Australia News July 2015

The CIArb Australia News July 2015

4

CIArb Centenary Celebrations Australia
5:30pm - 7:30pm Monday 23 November: Welcome Reception, Sydney Harbour Cruise
9:00am - 5:30pm Tuesday 24 November: 3rd International Arbitration Conference, Wentworth Sofitel
7:00pm - 11:30pm Tuesday 24 November: Black Tie Gala Dinner, Harbourside Room, MCA

PROF DOUG JONES AO
INTERNATIONAL ARBITRATOR, CIARB PAST PRESIDENT (2011), PAST CHAIR
BOARD OF MANAGEMENT (2006 - 2009), CHAIR CENTENARY CELEBRATIONS

View Profile

Looking Back – Moving Forward,
CIArb Centennial Lecture

I

t is a great honour to have
been asked to give this
lecture. The Centenary
of the Chartered Institute
of Arbitrators is a historic
milestone for both the CIArb
and international commercial
dispute resolution.
We gather here today in what
was an outpost of Empire at
the time of formation of the
Institute. It is now a thriving
independent country and a
leading centre for international
dispute resolution in a region
dominating the trade flows of
the world. That it is thought
appropriate to celebrate the
centenary of the Institute here,
in the presence of its (local)
President Elect, is a testament
to the truly global reach of the
Chartered Institute, and I am
delighted to see many familiar
faces and distinguished guests,
joining us here today.
An important opening question
is: How do we identify the
CIArb and what does it
stand for today? I will quote
a former chair of the CIArb,
Alan Davson, who gave a
succinct statement of the
fundamental purpose of the

1.		

Chartered Institute, back in
1931, which rings true today.
He stated that, "the object of
the Institute of Arbitrators, is
to provide a means of justice
which is prompt, inexpensive,
and also efficient, by offering
to the business community
the services of a body of men,
skilled in various technical
branches of industry and
commerce, who are also
acquainted with the legal
incidents of arbitration; and
by insisting upon the prompt
determination of disputes,
under the simplest rules of
procedure, involving small
expense"1. It is from this core
objective that the Institute's
role as an educator, an
accreditor and an international
professional network has
developed over the past
century, culminating in the
worldwide organisation of
which we are so proud today.
I would like to take you all on
a journey through the history
of the Chartered Institute,
beginning with its inception
in 1915 and navigating its
history through the expansion
of the Institute's branches, its

activities, its objectives, and
in particular, its migration into
the Asia-Pacific region, and its
role in stimulating legislative,
institutional and political
developments in surrounding
localities.
Condensing a century of the
history of such a dynamic
global organisation to a
short presentation is no easy
task and I would not wish
to have you believe that my
account is complete. Let me
say, however, that a History
of the CIArb was published
just over a month ago, which,
apart from providing a most
comprehensive narrative of the
history of the CIArb, proves to
be a refreshing read.
I will then complete the talk
with a discussion of the
current state of international
arbitration and recent trends
and developments, which are
advancing in the field of private
dispute resolution. Within
this context, I will conclude
by considering the future of
international arbitration and the
continuing leadership of the
CIArb in the field.
Read more

The CIArb Australia President and Board invite you to join members
of government, industry, judiciary, business, media and global leaders
of international dispute resolution for an unforgettable evening.

Special Guest Speaker

The Hon Robert French AC

CIArb Centenary Black Tie Gala Dinner

Chief Justice of Australia

Welcome Reception
Sydney Harbour Cruise
5:30pm - 7:30pm Monday 23 November
Cruise the most beautiful city harbour in Australia as you
have never experienced it before, exploring its waters on this
unique private charter cultural cruise.

Black Tie Gala Dinner
Harbourside Room, MCA
7:00pm - 11:30pm Tuesday 24 November
Located on the rooftop of the Museum of Contemporary Art
Australia, the Harbourside Room’s understated but luxurious
interior finishes provides an uninterrupted view across
Sydney Harbour, the Opera House and the city skyline.

Nigel Watson, A History of the Chartered Institute of Arbitrators (James & James Publishers Ltd, 2015) 96.

Registrations are now open. To register and find out more click here.
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Australian launch of CIArb Centenary and CIArb Australia 20th Anniversary: Andrew Maher, Partner, Allens; The Hon Clyde Croft,
Justice of the Supreme Court of Victoria; Neil Kaplan CBE QC SBS; Caroline Kenny QC and Albert Monichino QC

Australian launch of CIArb Centenary
Celebrations
When: 5 March 2015
Where: Allens Linklaters, Melbourne
Photos: David Johns

I

t was a full house with standing room at the Australian launch of the Centenary of the Chartered
Institute of Arbitrators. Held at the Melbourne premises of Allens Linklaters, Guest Speaker, Neil
Kaplan CBE QC SBS (CIArb Global President 1999 – 2000) was joined by the Hon Clyde Croft,
Justice of the Supreme Court of Victoria in delivering engaging and erudite addresses. The event
also provided a platform to launch Swift and Diligent – A History of CIArb Australia 1995 – 2015, a
commemorative multimedia slideshow that examines CIArb Australia’s story from its origins in 1995 until
the present day. Featuring interviews with CIArb Australia’s Chairmen/Presidents: James Creer, The
Hon Garry Downes AM, Prof Doug Jones AO (CIArb Global President 2011 – 2012), Michael Shand
QC, Malcolm Holmes QC, Derek Minus, John Wakefield, Rashda Rana and Albert Monichino
QC, it documents the Institute’s fascinating history in the context of both internal and external
developments, including the battle and lobbying for reform of the Australian International and Domestic
Arbitration Acts. Read more

Click below

Allens’ international arbitration group draws from its broad
experience in many high value matters in a range of seats and
institutions across the Asia Pacific region.

www.allens.com.au

Allens is an independent partnership operating in alliance with Linklaters LLP.

Neil Kaplan CBE QC SBS: “What better place than Australia can there be to celebrate one hundred – not out.”

Australian CIArb Centenary Celebrations Address
Neil Kaplan CBE QC SBS
CIArb Global President (1999 - 2000)

W

hat better place than
Australia can there
be to celebrate one
hundred – not out.

I am delighted to be with
you tonight to celebrate this
significant event.
This is my third speech at a
CIArb function in less than
two weeks and the last was
yesterday in Adelaide. I have
this recurring nightmare of
turning up with the wrong
speech. Lord Denning did this
once and on pulling out the
wrong one before some city
bigwigs he said “Oh dear I have
brought the wrong speech. This
is the one I gave to the inmates
of Pentridge Prison last week. I
hope not too many of you have
heard it before!”
He redeemed himself by ending

up by saying how nice it was to
eat with nice people, drink with
nice people and sleep with a
clear conscience!
2015 seems to be the year
of Centennial celebrations.
Unfortunately, most of them not
happy memories. I don’t think
it possible to rank the founding
of the Chartered Institute of
Arbitrators in the same breath
as the 800th Anniversary of the
Magna Carta but it is appropriate
that we gather here tonight to
mark the Institute’s first hundred
years of promoting arbitration
as well as other forms of dispute
resolution.
1915 was, after all, only 27 years
after an anonymous letter was
written to The Times thought
to be penned by Lord Justice
Bowen. The letter said:

“The mercantile public is
not fond of law if law can be
avoided. They prefer even the
hazardous and mysterious
chances of arbitration in which
some arbitrators who know as
much of the law as he does of
theology, by the application of a
rough and ready consciousness
or upon the affable principle
of dividing the victory equally
between both sides decides
intricate questions of law and
fact with equal ease.”
I am sure the learned lord justice
would be surprised to read some
of the awards of non lawyer
arbitrators that I have seen.
Both he and LJ Bowen would
be surprised to read most
arbitration statutes today
that say in effect no court
shall intervene save as where
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LEGAL EXPERTS PUSH
FOR BIGGER SLICE OF
$5 BILLION SINGAPORE
ARBITRATION ACTION

Katie Walsh
The Australian Financial Review
12 March 2015
Legal experts want more multinational
companies to settle cross-border
disputes in Australia.
Arbitrators are pushing Australianbased legal counsel of multinational
companies to nominate Australia as
the place to resolve disputes in crossborder transactions, in a bid to take a
cut of the multibillion-dollar caseloads of
Singapore and Hong Kong.
Chartered Institute of Arbitrators
Australia president Albert Monichino,
QC, said that the organisation wants
to build a "critical mass" of accredited
practitioners to woo corporates down
under, on the back of a major cultural
shift in courts which are making more
commercial decisions when dealing with
arbitration awards.
"That involves getting corporate counsel,
especially in the commodities and the
mining area, to insist on arbitration
in Australia," he told The Australian
Financial Review.
Seismic trade growth, particularly in
China and India, and decreasing barriers
have driven an exponential rise in
international commercial arbitration, the
preferred resolution option on crossborder transactions for its certainty and
timeliness compared with court battles.
Mr Monichino estimated that Australia
would account for less than 5 per cent of
disputes heard in the Asia-Pacific area.
"One of our problems is the tyranny of
distance. Singapore just happens to be
smack bang in the middle of this area of
activity so it's a logical choice," he said.
"But we have everything else going for
us, in terms of the integrity of the judicial
system and many talented lawyers."
Singapore also boasts a government
keen to promote its arbitration centres,
and a new International Commercial
Court applying arbitration-specific rules.
Over the past decade, cases handled by
the Singapore International Arbitration
Centre – a leading centre – have

provided in this Act!
As we all know a lot has changed
since those comments were
made. The institute has gone
from strength to strength and
has been in the forefront of many
interesting developments.
Its long and close association
with the judiciary has I think been
of great significance. Patrons or
honorary presidents of the likes
of lords Diplock, Donaldson,
Goff, Mustil, Bingham, Sir
Anthony Evans, and now Chief
Justice Menon of Singapore
have underscored the close
relationship. Many branches
also have close association with
the local judiciary and I note
that the Patron of the Australian
branch is Murray Gleeson, a
former Chief Justice of Australia.
It is a further mark of the close
relationship between arbitration
and the judiciary that the Chief
Justice of Victoria has been
strongly supportive of the efforts
to set up an arbitration centre
in Melbourne and to promote it
as a centre for international and
domestic arbitration.
The presence tonight of Justice
Croft, the judge in charge of the
arbitration list here in Victoria
and himself once heavily involved
in the affairs of the Australian
Institute is further testament to
the close relationship between
arbitration and the judiciary in
this state.
Justice Croft knows all about
enforcement. He, Michael
Pryles and I had a case here
some time ago concerning a
hydro electricity plant in the
Philippines. The parties wanted
us to have a view. At the last
moment Michael who was the
chair cancelled due to a severe
paper cut and Clyde and I had to
go alone. Once we got to Manila
we took a two hour helicopter
ride from the roof of the
Mandarin Hotel to the site. We
crawled through miles of tunnel
often only a few feet high in
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searing heat. Michael knew when
to get a good excuse!
For the full two days of the trip
we were accompanied by armed
guards wielding Kalashnikovs.
At the end I asked the guards
to give Clyde and I the guns
which they did suspiciously and
reluctantly. Clyde and I took the
guns and had our photo taken.
The caption was of course:
“Enforcement? Who needs the
NYC?”
In many respects the existence of
the Australian branch is strongly
connected with the Hong Kong
branch, now called the East Asia
branch.
When I arrived in Hong Kong in
1980, the branch was very small.
By the end of the 1980s the
branch had grown enormously
and Hong Kong was becoming
the largest branch including
those in the UK.
By 1999 the membership was
1584; by 2006 it was 1786
and last year till only October,
1756: approximately 15% of the
worldwide membership.
To go with this increase in
membership, Hong Kong required
more attention and some
independence and inevitably
tensions arose.
As you would expect from an
organisation dedicated to dispute
resolution, a compromise was
found. It was decided to create
the post of Overseas Vice
President to advance the cause
of all members and branches
overseas. I was honoured to be
elected as the first OVP. I was
particularly pleased to have been
instrumental in encouraging the
creation of the North American
branch despite concerns in some
quarters of neo-colonialism.
I was thrilled in the very early
1990s to receive a letter from Jim
Creer asking if I would support
the creation of the Australian
branch.

I had already visited Australia
twice by then and had been
admitted in this State (Victoria) in
1983. Little did I know then that
one day I would have a lot more
involvement with Australia.
I was happy to support Jim in the
formation of the branch and in
some of the inevitable teething
problems consequent thereon.
The branch has grown over the
years and has a membership
not too dissimilar to the North
American branch, despite the
huge population disparity.

arbitrators –
obvious choices
as a neutral in
Asia related
disputes.

I also point out
that the strength
of the Australian
The branch has been in the
legal diaspora
capable hands of a number
of distinguished lawyers and I
must not be
am delighted that the current
underestimated.
president is a Victorian. Thanks
to the energy of so many people
There are very
the branch plays a significant
part in the overall affairs of
few cases I do
the Institute. I was particularly
pleased when Doug Jones was
where there is
elected President of the Institute
and I hope another Australian will
not an Australian
follow in his footsteps in the not
in a prominent
too distant future.
seat. Let’s
Whenever I am
hope the same
in Australia I am
applies in the
frequently asked
contract drafting
what Australia
departments
can do to attract
of the major
more international international law
arbitration work.
firms.
As there is nothing
much that can be And what about in house counsel
of Australia’s major resource
providers? They have a role too
done to counter
if Australia is to be chosen as a
the geographic
seat.
factor I tend to
Australia has all the boxes ticked
in the user friendly check list,
concentrate on
save geography. But whereas it
a big ask to expect a European
the role available isparty
to agree to go to Australia
for
the
resolution of a dispute it
for Australian
is not such a big ask of an Asian

almost tripled. The average dispute
amount was more than $SGD23.65
million ($22 million), somewhat skewed
by one $SGD2.4 billion ($2.3 billion)
claim. Australia was among the top
10 nationalities to use the centre and
Australians made up 13 per cent of
arbitrators appointed last year, after
Singapore and United Kingdom citizens.
"Singapore just makes it happen and it's
big business," said Mr Monichino. Hong
Kong is another centre. Mr Monichino
lamented the "brain drain" which has
seen talented Australian arbitrators
chase offshore work.
The adoption of the United Nations
Commission on International Trade Law
Model Law on International Commercial
Arbitration by Australia in 2010 is yet to
trigger a significant uptick in matters
heard here.
But Mr Monichino expects a "judicial shift
in attitude towards arbitration" – the most
significant development in the past five
years – will have an impact.
It's a shift that NSW Supreme Court
judge Michael Ball touted to an audience
in Seoul, South Korea, in October.
'ATTITUDE SHIFT'
Australian courts had undergone a
"major shift in attitude", from taking a
"more interventionist approach" to "noninterference" and "broad interpretation of
arbitration clauses", Justice Ball said.
"It places Australia in line with other
potential seats for commercial
arbitrations … and makes it, and Sydney
in particular, an attractive place to
arbitrate."
Other esteemed judicial officers who
have promoted Australia on roadshows
in the region include Supreme Court of
NSW chief justice Tom Bathurst, QC.
The push comes as the institute, which
has 450 members in Australia, turns
20. Its international umbrella body – it
is one of 37 branches and there are
13,000 members worldwide – has
simultaneously reached 100 years.
Speaking at a celebratory launch in the
Melbourne office of Allens Linklaters last
week, Neil Kaplan, a British arbitrator
based in Hong Kong since 1980, said
that in-house counsel of Australia's
"major resource providers" had a role to
play if Australia was to be "chosen as a
seat", and highlighted the prominence of
Australians working offshore.
"There are very few cases I do where
there is not an Australian in a prominent
seat," he said.
In an entertaining speech, Mr Kaplan
referred to problems including arbitrators
taking a costly "kitchen-sink approach"
and writing excessively long schedules
and awards, noting one 230-page
schedule that ended with a note from the
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responding counsel: "lost the will to live".
Other luminaries in attendance included
Supreme Court of Victoria judge Clyde
Croft, Caroline Kenny, QC, Takeovers
Panel director Allan Bulman, and
Melbourne commercial arbitration and
mediation centre chairman Stephen
Charles, QC.
In 2018, the Australian Centre for
International Commercial Arbitration
will host an international congress for
the first time. It is expected to promote
Australia as a venue.

PAST AND FUTURE
OF INTERNATIONAL
ARBITRATION IN
AUSTRALIA

party and after all that is where
the increase in arbitral activity
is being seen. Perth is after all
not that far from Singapore.
Melbourne is an overnight flight
from Hong Kong.
Incentives have to be offered.
Low cost hearing rooms
and support services would
be a start. An international
advertising campaign would help.
After all every centre started
from nothing.
The Australian branch has a part
to play in all this. It must continue
its excellent training programs so
as to ensure a steady stream of
well trained arbitrators. It must
continue to promote arbitration. I
am sure that the ICCA Congress
to be held in Australia in 2018
will assist in promoting Australia
as an acceptable and efficient
venue.
I cannot resist the opportunity
of addressing so many actual
arbitrators, aspiring arbitrators
and counsel in arbitration
without making some very brief
comments about the way cases
are presented and awards
written.

Lawyers Weekly
16 March 2015
At an event marking the 100th
anniversary of the Chartered Institute
of Arbitrators, Australia’s arbitration
fraternity looked at why Australia should
be a seat of choice for arbitrations in the
Asia Pacific, writes Andrew Maher and
Alex Price.
Leading Hong Kong-based international
arbitrator, Neil Kaplan CBE QC SBS
(pictured), called on Australian-based
arbitration practitioners to do more
to promote Australia as a centre for
international arbitration within the AsiaPacific region. Mr Kaplan’s comments
were made during his address to mark
the centenary of the Chartered Institute
of Arbitrators (CIArb) at a function held
at Allens’ Melbourne office on 5 March
2015.
Organised by CIArb Australia Centenary
Committee chair, Caroline Kenny QC, and
introduced by CIArb Australia president,
Albert Monichino QC, the event attracted
partners and solicitors from major law
firms, QCs, barristers, academics,
students and judges.
Read more

So far as arbitrators are
concerned something must be
done to shorten awards. It has
often been said that awards are
not meant to replicate judgments.
Why is the procedural history
set out in such detail when it is a
matter of record? Why should it
not be placed in a schedule so as
not to clutter the award?
Why spend pages telling the
parties what their arguments
were? What has happened to
the art of précis which we all
laboured over in school?
The parties need to know you
understood the issues and they
need to know quite briefly why
they won or lost.
Being a member of a committee
that scrutinises awards I can
assure you that many are too
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long and the compact ones
are so much easier to read
and comprehend and they lose
nothing by their brevity. Judges
too when asked to consider
awards would also benefit from
more brevity and simplicity
And before someone comes up
to me and says what about your
award in such and such a case
which was 350 pages long, my
response is that it was 500 pages
before pruning but I accept that I
can do better in future.
Have you ever wondered why
awards do not have headnotes?
Why should you have to read
through so many pages to find
the nugget that you are assured
lies somewhere within the 500
pages. I have now done this in
an investment award which after
all is read by many more than
commercial awards which tend to
retain their confidentiality.
Even those of you who do not get
involved in investment disputes
can benefit from reading these
awards because they are mostly
published and they contain
a treasure trove of useful
discussion on a wide range
of issues just as applicable to
commercial disputes.
For instance in these awards you
can find interesting discussions
on such topics as:
•

Disclosure of documents

•

Privilege

•

The drawing of adverse
inferences

•

The assessment of damages,
how to apply discounted cash
flow methods etc

•

How to deal with issues of
costs and interest

As for counsel, we must see
more arbitral triage. Too much of
the kitchen sink approach is in
use. It obscures the real points in
issue and increases the cost and
work load.

This is by no means a new plea.
The Roman jurist Quintilian said
in the first century BC:
“We must not always burden the
judge with all the arguments we
have discovered since by doing
so we shall at once bore him
and render him less inclined to
believe us.”
Why isn’t more use made of
mock arbitration hearings?
This enables counsel to try
out its arguments before
a mock arbitrator of the
same background as the
real arbitrators. This allows
arguments to be honed and
increases the chance of success.
It is being used more in the USA.
Why not here or for that matter
Hong Kong? I have only been
asked to do this once. I think it is
a very useful preparation tool.
Redfern schedules are the bane
of an arbitrator’s life and they
need more control. They are
always said to be short and
focused but run to many pages.
One of my colleagues was at
the end of a 230 page Redfern
schedule and he noticed that
counsel responding to it had
written at the end of that page
lost the will to live
An American federal judge from
Oklahoma got a bit carried away
in 1989. He issued an order on
disputed discovery disputes and
ended it by saying:

Click below

“If there is a hell to which
disputatious, uncivil, vituperative
lawyers go, let it be one in which
the damned are eternally locked
in discovery disputes with other
lawyers of equally repugnant
attributes.”

I think we are
fortunate to
be involved
in arbitration
domestic and
international. I
cannot really do
better than quote
the wonderful
language of Lord
Mustill who said:
“The world of
arbitration is
a fascinating
mosaic. Lines
of fracture run
everywhere.
Theory and

practice.
International and
domestic. Status
and contract.
Civilian and
common law.
Court-free and
court-related.
Factual and legal.
Ritualistic and
free-wheeling.
Macro and micro.
Expert and legal.”
I wish the Australian branch
well as the Institute embarks
towards its double century and I
thank you for your attention this
evening.

10
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The Hon Justice Clyde Croft: “It was also a century of enormous energy in building structures for dispute resolution, at an
international governmental level and also for the commercial world.”

Introductory Remarks
Launch of Commemorative Slide Show
The Hon Clyde Croft
Justice of the Supreme Court of Victoria

I
Click below

australian Barristers
for international
arBitration
banco.com.au

Untitled-10 1

Banco
CHAMBERS
5/11/14 9:24 AM

would add to Neil’s vision
the place of the damned –
arguments about pleadings!

Also, something Neil did not
tell you about the Philippines
arbitration view was that as we
were standing in the main water
race tunnel from the holding
dam to the power station – in
a pipe which left almost no
head room and nearly a mile
under the mountain – Neil said
to those conducting the view “I
suppose this area is seismically
stable.” The reply was “no, quite
the contrary – there was an
earthquake about 18 months ago
and a 3 or 4 storey hotel nearby
was knocked down.” I thought,
Neil, that is not a question we
want to know the answer to now!

It gives me great pleasure
to launch us on a pictorial
journey of the first century of
the Chartered Institute – from
its foundation in the early
days of WWI, through its rapid
globalisation, which, of particular
significance in Australia, led
to the establishment of the
Australian Branch in 1995. We
can look back now at the last
century and its major wars –
and the Cold War – with some
dismay; but it was also a
century of enormous energy in
building structures for dispute
resolution, at an international
governmental level and also for
the commercial world. Great
organisations were established
as well as the Chartered Institute
– the UN itself, UNCITRAL and

the ICC to mention a few. And
the foundations of international
commercial arbitration were
established – the Geneva
Convention and its replacement
the New York Convention on
Recognition and Enforcement
of Foreign Arbitral Awards, the
Model Law and the UNCITRAL
Rules, for example. The video
you’re about to see takes us
through this period of great
achievements and pays tribute
to the vision and energy of the
people who made it possible –
and made it happen.

12
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Australian launch of CIArb Centenary Celebrations

Australian launch of CIArb Centenary Celebrations

1. Albert Monichino QC 2. Caroline Kenny QC 3. Andrew Maher (Partner, Allens) 4. Michael Shand QC (Vic Bar), John Rundell (MD,
Stratica International) and Owain Stone (Partner, KordaMentha) 5. David Andrews (List A Barristers), Bronwyn Lincoln (Partner, Herbert
Smith Freehills) and Donald Charrett (Chairman, Melbourne TEC Chambers) 6. Steve White (Principal, SW Computer Law), John Arthur
(Vic Bar), Kristy Haining (Senior Associate, Herbert Smith Freehills) and Catherine Eglezos (Solicitor, Herbert Smith Freehills) 7. Andrew
DiPasquale (Vic Bar) and Eugenia Levine (Vic Bar) 8. Philip Crutchfield QC (President, CommBar) and Will Alstergren QC (Vic Bar)

1. Dr Lisa Spagnolo (Academic, Monash University) and Julian Lynch (Monash University) 2. The Hon Justice Ross Robson (Supreme
Court of Victoria) and Prof John Sharkey AM 3. Nick Rudge (Partner, Allens), Edward O’Reilly (Regional Commercial & Risk Manager,
Fulton Hogan) and Hugh Foxcroft QC (Vic Bar) 4. Hilary Birks (Managing Associate, Allens), Alex Price (Senior Associate, Allens), Pravin
Aathreya (Senior Associate, Johnson Winter & Slattery) and Barton Wu (LIV) 5. Timothy Maxwell (Vic Bar), Joel Silver (President, LIV
Young Lawyers) and The Hon Neil Brown QC (Vic Bar) 6. Xander Meachem (Deakin University), Andrew Bissett (Monash University) and
Ryan Abotomey (Monash University) 7. Peter Clack (Director, North Projects Pty Ltd) and Joanne Chan (Consultant, North Projects Pty
Ltd) 8. Caroline Kirton QC (Vic Bar), The Hon Stephen Charles QC (Chairman, MCAMC) and Premala Thiagarajan (Vic Bar)
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THE HON STEVEN RARES
JUSTICE OF THE FEDERAL COURT OF AUSTRALIA

View Profile

Sydney launch of CIArb Centenary and CIArb Australia 20th Anniversary Celebrations: Albert Monichino QC; Julie Soars, The Hon
Justice Steven Rares, John Wakefield and Caroline Kenny QC

Sydney Launch of CIArb Centenary
When:		
Where:		
Guest Speaker:
Photos:		

O

22 April 2015
Holman Webb, Sydney
The Hon Steven Rares, Justice of the Federal Court of Australia
Quentin Jones

ver 100 guests battled unprecedented stormy weather to attend Sydney’s launch of the
Centenary of the Chartered Institute of Arbitrators. Held at Holman Webb, Guest
Speaker was The Hon Steven Rares, Justice of the Federal Court of Australia who delivered
a noteworthy address, The Modern Place of Arbitration – Celebration of the Centenary
of the Chartered Institute of Arbitrators. The evening also provided an occasion to celebrate the
return of the Diploma Course in International Commercial Arbitration back to Sydney with faculty and
students in attendance, a reunion of the CIArb Australia’s first EO, Malcolm Longstaff OAM with
some former chairmen/presidents: James Creer, the Hon Garry Downes AM, Prof Doug Jones AO,
Malcolm Holmes QC and John Wakefield. In a wonderful coincidence, in the same week marking the
100th Anniversary of Anzac Day, CIArb Australia signed the Memorandum of Co-operation with New
Zealand’s largest dispute resolution body, the Arbitrators’ and Mediators’ Institute of New Zealand
(AMINZ).

Click below

MELBOURNE | SYDNEY | BRISBANE

holmanwebb.com.au

The Modern Place of Arbitration: Celebration
of the Centenary of the Chartered Institute of
Arbitrators

I

t is a privilege to speak at
this occasion, the centenary
of the Chartered Institute
of Arbitrators. This is an
anniversary year: 100 years
since the landing at Anzac
Cove; 800 years since King
John signed the foundational
document for our modern
conception of the rule of law,
Magna Carta. Institutions tend
to look better and healthier
on reaching their centenaries
than human beings. I am sorry
that I cannot read a telegram
from the Queen to you tonight.
However, Prince Philip revealed
that he always begins a speech
by saying “it is my invariable
custom to say something
flattering to begin with so that I
shall be excused if, by chance,
I put my foot in it later on”. I
will see if that prescription
works.
The Chartered Institute of
Arbitrators was founded
in 1915. Its first council
comprised eminent architects,
surveyors, engineers and
accountants, who shared
the aim of raising the status
of arbitration “to the dignity
of a distinct and recognised

position as one of the learned
professions”. Conspicuously,
or perhaps forbiddingly, two
of the founders were solicitors
but the Institute’s website has
done a good job in concealing
whether they had any positions
on the first elected council.
In 1990, the Institute became
a charitable body with the
main object of promoting and
facilitating the determination
of disputes by arbitration and
alternative means of dispute
resolution, that is, resolution
other than by courts. Its
current membership stands
at over 13,000 individuals,
who support the promotion of
non-court dispute resolution,
training and education of
arbitrators and public access
to arbitration schemes around
the world.
The modern place of
arbitration
Today, the place of arbitration
in resolving commercial
disputes is firmly secured.
Like most countries, Australia
recognises and enforces both
agreements to arbitrate and
arbitral awards under the 1958
New York Convention on the

Recognition and Enforcement
of Foreign Arbitral Awards
and the 1985 UNCITRAL
Model Law on International
Commercial Arbitration. Both
the Convention and Model
Law form part of Australia’s
domestic law, and the
International Arbitration Act
1974 (Cth) grants the Federal
Court and the Supreme Courts
of each State and Territory
jurisdiction to give them effect.
Arbitration is an essential
mechanism that underpins
international commercial
relationships. It enables
business to be done between
parties based in different
countries with different legal
systems that, of themselves,
provide no ready means
to enforce legally binding
obligations. The parties
can choose in their contract
first, the law that will govern
their relationship, secondly,
the law of the seat that will
govern any arbitration in which
they engage and thirdly, the
procedural rules that will
regulate any arbitration.
Read more
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MULTINATIONALS
SHOULD CALL
AUSTRALIA HOME FOR
ARBITRATION: JUDGE

18

centre.
"It should be possible, with input from
industry, to develop a broad standard
form dispute resolution clause for use
in international maritime contracts," he
noted.
Chartered Institute of Arbitrators
Australia president Albert Monichino,
QC, said the memorandum of
understanding with the Arbitrators' and
Mediators' Institute of New Zealand was a
"significant step in a strategic alliance to
promote the dispute resolution services of
our members to the global market that will
benefit commercial parties and investors
alike".
It promotes the use of arbitration,
mediation and other non-court resolution
methods in the region and follows the joint
regional free trade agreement protocol
signed by the two nations last year, which
included a right to international arbitration
to protect investors.

Katie Walsh
The Australian Financial Review
30 April 2015

The announcement was made at a
ceremony for the 2015 graduates of the
International Commercial Arbitration
diploma course, backed for the first
time by global arbitral bodies including
the United Nations Commission in
International Trade Law. Chief Justice
Allsop - among the luminaries who share
their knowledge during the course - was
due to speak but had to cancel due to
a matter on which he was presiding in
Melbourne.

A prominent Federal Court judge has
called for Australia to boost its global
standing as a place where companies
can resolve cross-border disputes, amid
efforts to explore establishing a regional
maritime court
Federal Court Judge Steven Rares
made the comments on the Chartered
Institute of Arbitrators Australia signing a
landmark agreement with its New Zealand
counterpart to promote the use of
arbitration and other non-court processes
in the region.

Solicitors and barristers were among
candidates, but there were also experts in
IT and forensic accountancy, harking back
to the organisation's inception.

"With so much of world trade focused in
the Asia-Pacific region, the need for us
to develop a reputation as a centre for
international commercial arbitration is
manifest," said Justice Rares.

The first council for the Chartered Institute
of Arbitrators, in 1915, appears to have
been bereft of lawyers. Instead, there
were "eminent architects, surveyors,
engineers and accountants", said Justice
Rares, delivering his speech in Sydney

"About 10 per cent of the world's trade by
volume is carried into and out of Australia
by sea. Our country must develop greater
international recognition of, and support
for, efficient, skilled and internationally
acceptable arbitrators who can bring their
commercial abilities to bear in resolving
disputes."

Congratulating the organisation for
its innings, the judge apologised that
he could not "read a telegram from
the Queen to you tonight", but noted:
"Institutions tend to look better and
healthier on reaching their centenaries
than human beings."

The organisation, for its part, is trying
to build a critical mass of arbitrators
to help attract companies to choose
Australia as a centre to resolve their
disputes, to woo them away rival centres
such as Singapore and Hong Kong which
are attracting disputes in the billions of
dollars.
Helping the organisation celebrate its
100-year anniversary – 20 years for its
Australian branch – Justice Rares hailed
arbitration as an "essential mechanism
that underpins international commercial
relationships [and] enables business" and
said the nation's courts were "increasingly
willing to enforce a wider range of ADR
processes".
Justice Rares is part of a committee,
led by Federal Court Chief Justice
James Allsop, which is exploring the
establishment of a maritime court and

1. Albert Monichino QC, Malcolm Longstaff OAM and James Creer 2. The Hon
Justice David Hammerschlag (NSW Supreme Court), Caroline Kenny QC and The
Hon Justice Steven Rares 3. The Hon Garry Downes AM QC and John Wakefield
(Chairman, Holman Webb) 4. Tim Griffiths (Partner, HWL Ebsworth) and Malcolm
Holmes QC (Eleven Wentworth Chambers) 5. Jeremy Gormly SC (Denman Chambers)
and James Creer 6. Robert Newlinds SC (Banco Chambers) and Nikila Kaushik
(Associate to the Hon Justice Rares)

1. Christopher Lemercier (Director CLE at University of NSW), Damian Sturzaker
(Partner, Marque Lawyers) and Simon Davis (Francis Burt Chambers) 2. David Kreider
(Independent Arbitrator) and Gustaaf Reerink (Foreign Counsel, ABNR) 3. Mark
Dempsey SC (Wentworth7Selborne) and Nicholas Floreani (Edmund Barton Chambers)
4.James Creer and Erin Eckhoff (Solicitor, Speed & Stracey) 5. Edwina Kwan (Senior
Associate, Herbert Smith Freehills), Gitanjali Bajaj (Partner, DLA Piper), Tim Grave
(Partner, Clifford Chance), Antony Crockett (Senior Associate, Herbert Smith Freehills)
and Prof Chester Brown (University of Sydney) 6. Tim Rickard (Second Floor Selborne)
and Debra Osborn (Special Counsel, King & Wood Mallesons)
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JUDGES MAKE THE CASE
FOR ARBITRATION

74 NSWLR 618.
He then provided an overview of the
Federal Court’s recently introduced
National Court Framework and the
division of the case load between several
national practice areas to which specific
judges have been assigned, noting that
the guiding principle of case management
under the National Court Framework is
that the judges will work actively with
the parties to explore early dispute
resolution through mediation. International
commercial arbitration is itself a national
practice area within the court.
Justice Rares lastly turned to the initiative
of the Chief Justice of the Federal Court,
Justice James Allsop, to explore the
establishment of a regional maritime court
and centre. One aim is to develop a broad
standard-form dispute resolution clause
for use in international maritime contracts.
The Federal Court would seek to have
available industry experts for nomination
as arbitrators, referees or mediators.
He indicated that the court is seeking
feedback about how to best attract
parties involved in international trade
and commerce to select Australia in their
agreements as a seat for international
dispute resolution.

John Wakefield
Lawyers Weekly
11 May 2015
Australian judicial support for arbitration
was highlighted at a Chartered Institute of
Arbitrators event attended by members of
the judiciary, John Wakefield writes
Federal Court Justice Steven Rares
delivered a comprehensive and
illuminating address on the modern place
of arbitration in Australian law at the
Chartered Institute of Arbitrators 20th
anniversary celebrations in Sydney last
month.

The final part of the evening’s proceedings
saw the screening of Swift and Diligent –
A History of CIArb Australia 1995 - 2015,
a commemorative multimedia slideshow
that examines the institute’s establishment
in Australia from its origins in 1995 to
the present day (“Swift and diligent” is
the English translation of the institute’s
Latin motto). Featuring interviews with
CIArb global president (1999 – 2000)
Neil Kaplan QC and all CIArb Australia’s
chairmen/presidents, it documents the
institute’s history in the context of internal
and external developments, from the
battle and lobbying for reform of the
Australian international and domestic
arbitration Acts, to positioning Australia
as a business destination in the booming
cross-border dispute resolution market

The event attracted current and retired
members of the judiciary, barristers,
solicitors, in-house counsel and students
and faculty from the 2015 CIArb Diploma
Course in International Arbitration who
came from interstate and overseas.
In the context of judicial support for
alternative dispute resolution, Justice
Rares had regard to the limited
circumstances in which the Australian
courts permit challenges to arbitral
awards and the importance of the
decision of the High Court of Australia
in TCL Air Conditioner (Zhongshan) Co
Ltd v The Judges of the Federal Court
of Australia (2013) 251 CLR 533. This
decision, he said, “demonstrated both
the distinction between arbitration and
the exercise of judicial power, and the
modern legislative intention that, subject
to the very narrow grounds of challenge,
the law and the courts should give full
effect to the parties’ agreement to submit
their dispute or differences to arbitration
or other agreed dispute resolution
mechanisms”.
Justice Rares also made reference to
the wider alternative dispute resolution
(ADR) context and Australian courts’
willingness to enforce processes including
a dispute resolution clause requiring the
undertaking of “genuine and good-faith
negotiations” followed by mediation
and arbitration: see United Group Rail
Services Ltd v Rail Corporation Ltd (2009)

20

We were honoured to have present most
of the institute’s chairmen/presidents,
including Jim Creer (foundation
chairman), Garry Downes QC, Prof Doug
Jones, Malcolm Holmes QC and Albert
Monichino QC.
What else can be done to further the
development of a culture of arbitration in
Australia?
1. Mark Hanna (Principal, Mark Hanna Lawyers) and Peter Lange (Principal, Lange
Lawyers) 2. Lucy Hopkinson (Solicitor, North Australian Aboriginal Justice Agency
Ltd), Jeremy Shelley (Legal Officer, Attorney-General’s Dept), Evatt Styles (Senior
Solicitor, Streeterlaw) and Julian O’Sullivan (13 Wentworth Chambers) 3. Jun Won Lee
( Solicitor, NSW) and Cari Dee Le (Student, ANU) 4. Rudi Cohrssen (Vic Bar), Andrew
Di Pasquale (Vic Bar) and Gitanjali Bajaj (Partner, DLA Piper) 5. Beth Cubitt (Partner,
Clyde & Co) and Grant Hansen (Partner, Holman Webb) 6. James Creer and Bridget
Sordo (Solicitor, Secretariat NSW Law Society)

1. Jeremy Shelley (Legal Officer, Attorney-General’s Dept) and Paul Hayes (Vic Bar) 2.
Robert Angyal SC (6 St James’ Hall), Caroline Kenny QC and Gregory Burton SC (5
Wentworth Chambers) 3. Bridie Nolan (12WentworthSelborne Chamber) and Robert
Newlinds SC (Banco Chambers) 4. Kevin O’Connor AM and Murray McArdle 5. CIArb
Australia Leadership Past and Present: Malcolm Holmes QC, James Creer, The
Hon Garry Downes AM QC, John Wakefield and Albert Monichino QC

The dispute resolution industry and
professions can continue to promote
education and accreditation across an
expanding range of industry sectors.
With the increasing globalisation, there
are opportunities to meet the growing
demands of cross border dispute
resolution. The industry can promote
use of innovative procedures by which
reduction of costs might be achieved
making arbitration more attractive as an
alternative to commercial litigation.
Read more
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Qld Chapter Committee with Guest Speaker: Robert Morgan; Dr Stephen Lee; The Hon Justice James Allsop AO; Melissa Yeo and
Donovan Ferguson

Brisbane Launch of CIArb Centenary
When:		
Where:		
Guest Speaker:
Photos:		

27 May 2015
Corrs Chambers Westgarth, Brisbane
The Hon James Allsop AO, Chief Justice of the Federal Court of Australia
Stuart Riley

T

he Queensland Chapter marked its CIArb Centenary Celebration with a thought provoking
address by The Hon Justice James Allsop AO, Chief Justice of the Federal Court of
Australia. Hosted by Corrs Chambers Westgarth, the event attracted attendance from the
Chapter’s expanding membership which include professionals from academia, government, legal
and business communities, in addition to the faculty and students of the inaugural Introduction to
International Commercial Arbitration course held in Brisbane in the same week.

Click below

1. Caroline Kenny QC 2. Dr Stephen Lee 3. The Hon Justice James Allsop AO 4. Frances Williams (Partner, Corrs Chambers
Westgarth) 5. Dr Stephen Lee, The Hon Justice John Dowsett AM (Federal Court of Australia), The Hon Chief Justice James Allsop
AO, Prof Sarah Derrington (Dean, Qld University Law School) and Roger Derrington QC (Qld Bar) 6. Dean Beresford (Senior Contracts
Administrator, Brisbane Airport Corporation), Toby Beard (Senior Consultant, Hill International) and David Court (MD, Contracts Solutions
International)
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LACK OF ‘AUSTRALIAN
LAW’ A BARRIER TO
ARBITRATION

24

“Unitary systems such as Singapore
do not have this problem,” Dr Lee said.
“So the issue raised by the Chief Justice
comes down to how can we make the
choice to arbitrate in Australia under
our law as uncomplicated as possible
for parties negotiating arbitration
agreements.”
In addition, Dr Lee urged Australian
lawyers to recognise the opportunity
presented by the arbitration market.
“It's the preferred method of dispute
resolution in transnational disputes and
we need to communicate our skills in that
area better than we are.”
He agreed with the view, espoused by
Chief Justice Allsop and Chief Justice
Robert French of the High Court, that
Australia offered an attractive prospect for
arbitrations.
“We're seen as a neutral venue and we
have a solid platform for arbitration as we
have very good commercial judges.”

Stefanie Garber
Lawyers Weekly
4 June 2015

The CIArb Centenary celebration in
Brisbane, hosted by Corrs Chambers
Westgarth, attracted more than 100
attendees, including Dr Lee (pictured
below left), Chief Justice Allsop (pictured
below centre) and Justice Dowsett of the
Federal Court (pictured below right).

The federal nature of Australia’s legal
systems may deter organisations from
hosting their international arbitrations in
Australia.
Chief Justice James Allsop of the Federal
Court, speaking at an event celebrating
the centenary of the Chartered Institute
of Arbitrators (CIArb), praised the country
as an arbitration platform but pointed
to its fragmented system as a potential
obstacle.
Under international arbitration
agreements, companies can nominate
the jurisdiction and law which will apply to
their transaction.
CIArb national councillor and barrister
Stephen Lee said the Chief Justice
warned that companies may hesitate to
choose Australia because they cannot
adopt “Australian law”.
“This is not only because we have states,
but also because parties' rights could fall
to be governed by a combination of state
and federal law,” Dr Lee said.
In reality, the High Court of Australia
creates uniformity between states by
acting as a final court of appeal, he
suggested. However, this uniformity
may not be obvious to non-Australian
organisations.
“We realise as lawyers that because
of the High Court's role, the different
jurisdictions are practically the same in
the law they apply, subject to statutory
amendments which are, on the whole,
fairly minor,” Dr Lee said.
“But it's all about perception, and the
international marketplace may not
understand that degree of subtlety.”
By contrast, Australia’s closest
competitors for arbitrations tend to have a
single jurisdiction.

1. The Hon Justice James Douglas (Supreme Court of Qld), Caroline Kenny QC and
James Kavanagh (Student Partner, Griffith University) 2. Keith Keown (Construction
Contract Consultant, Turner & Townsend) and Stuart Bonnar (Senior Contracts Engineer,
Origin Energy) 3. Ernest van Buuren (Partner, Norton Rose Fulbright) and Brian
Kelleher (Assistant Director, Legal Services, Department of Housing & Public Works
Qld) 4. I-Chin Tseng (Senior Associate, Minter Ellison) and Carl Hinze (Partner, Holding
Redlich) 5. Gerard Saunders (Senior Consultant, Hill International) and Alexandra
McVay (Senior Associate, Rogers Barnes and Green Lawyers). 6. Toby Boys (Partner,
Holding Redlich) and Philip Ware (General Counsel, Stanwell Corporation)

1. Lachlan Higgins (QUT), Aaron Beale (QUT), and Daniel Locke (QUT), 2. Katharine
Truce (Manager, KordaMentha) and Bruce O’Shea (Director, KordaMentha) 3. Paris
Ball (Paralegal, Norton Rose Fulbright), The Hon Chief Justice James Allsop AO and
Natalie King (Griffith University) 4. Lucy Munt (Solicitor, Holding Redlich) and Michelle
Delport (Lawyer, Schweikert Harris) 5. Brooke Thompson (Lawyer, Corrs Chambers
Westgarth), Frances Williams and Ben Pattison (Lawyer, Corrs Chambers Westgarth)
6. Soeun Hong (QUT), Courtney Flynn (QUT) and Anne Matthew (Lecturer, QUT)
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The Hon Justice Ross Robson, Supreme Court of Victoria; Professor Janet Walker, John Rowland QC, The Hon Murray Gleeson
AC, Albert Monichino QC, The Hon Stephen Charles QC, The Hon Peter Heerey AM QC and Caroline Kenny QC

Evidence in International Commercial
Arbitrations
When:		
Where:		
Guest Speaker:
Photos:		

23 June 2015
Clayton Utz, Melbourne
The Hon Murray Gleeson AC, CIArb Companion and Patron, CIArb Australia
David Johns

J

udges, senior arbitration practitioners, inhouse counsel, solicitors, barristers, academics
and students made up the distinguished guest list who attended a Centenary CIArb event in
Melbourne on 23 June. Hosted by Clayton Utz, the event’s Guest Speaker was former Chief
Justice of Australia and Patron of CIArb Australia, The Hon Murray Gleeson AC, who delivered
an indepth examination on Evidence in International Commercial Arbitration.

Click below

1. David Abell (Senior Manager, ANZ Banking Group Ltd), Caroline Kenny QC and Fred Hawke (Partner, Clayton Utz) 2. Stuart Veitch,
Dr Vicky Priskich (Vic Bar) and Tom French (Senior Associate, Clyde & Co) 3. David Colman (Vic Bar) and John Nunns (Vic Bar) 4. Dr
Michael Wolff (Vic Bar) and Greg Harris QC (Vic Bar) 5. Peter Cash (Partner, Norton Rose) and Susan Belair (Business Development
Manager, DTI Global) 6. Andrew Dowling (Victoria University), Meghann Clark (Victoria University), James Sullivan (Leo Cussen Centre
for Law) and Niko Kordos (Victoria University) 7. Laura Baykara (Solicitor, Herbert Smith Freehills), Bronwyn Lincoln (Partner, Herbert
Smith Freehills) and Dr Don Charrett (Vic Bar) 8. The Hon Kenneth Hayne AC QC, The Hon Murray Gleeson AC, The Hon Peter Heerey
AM QC and Martin Scott QC (Vic Bar)
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FORMER CHIEF
JUSTICE WARNS ON
EVIDENTIAL PITFALLS IN
ARBITRATION
Stefanie Garber
Lawyers Weekly
13 July 2015
Despite the growing popularity of
international arbitrations, questions
remain over the role of evidence in such
matters, former High Court chief justice
Murray Gleeson has said.

THE HON MURRAY GLEESON AC
CIArb AUSTRALIA PATRON AND COMPANION
OF THE CHARTERED INSTITUTE OF ARBITRATORS, SYDNEY

Speaking at an event hosted by the
Chartered Institute of Arbitrators
and Clayton Utz in Melbourne, Chief
Justice Gleeson highlighted several
issues regarding the use of evidence in
arbitration.
When international parties are involved,
Chief Justice Gleeson suggested
evidence rules differ between common
law jurisdictions, and have a different form
entirely in civil law cultures.
“In an international commercial arbitration
where the hearing takes place in Australia
and the law of the arbitration is Australian
law, it may be that the arbitrators are
from different backgrounds of legal
culture. It may also be that, in the case
of a contractual dispute, the governing
law of the contract is that of some other
jurisdiction,” he said.
“It would be unsafe to assume that
disputes about evidence will be resolved
in the same way as in the Supreme Court
of one of the states, or the Federal Court.”
Under the International Arbitration Act
1974, the only rules laid down are that
each party be given a full opportunity to
present their case and the tribunal is free
to decide on the admissibility, relevance,
materiality and weight of any evidence.
Chief Justice Gleeson examined in-depth
how these elements are balanced by
evidence rules in Australian courts and
how each might work in an arbitration
context, including the rules around precontractual discussions, expert evidence
and hearsay.
While he suggested arbitrations were
unlikely to implement all rules of evidence
like a court, he urged arbitrators to
operate with a sense of rationality and
fairness.
“Subject to the rules governing the
particular arbitration, these rules of
evidence are unlikely to be of direct
application in an international commercial
arbitration. It should be kept in mind,
however, that they are not arbitrary; they
are based on judicial experience and
principles of rationality and fairness,” he
said.
“Rationality and fairness ought to guide
arbitral proceedings as well, and it is
therefore not unlikely that, where there
is an objection to evidence, the same
practical outcome may result, even
though the rubric under which a ruling is
made may be different.”

View Profile

Evidence in International Commercial Arbitration:
Some issues

T

he UNCITRAL Model
Law on International
Commercial Arbitration,
which is given force in
Australia by the International
Arbitration Act 1974 (Cth) does
not have much to say on the
subject of evidence. Article 18
provides that each party shall
be given a full opportunity of
presenting his case. Article 19
provides:
“19(1) Subject to the
provisions of this law, the
parties are free to agree on
the procedure to be followed
by the arbitral tribunal in
conducting the proceedings.
(2) Failing such agreement,
the arbitral tribunal may,
subject to the provisions
of this law, conduct the
arbitration in such manner
as it considers appropriate.
The power conferred upon
the tribunal incudes the
power to determine the
admissibility, relevance,
materiality and weight of any
evidence.”
The formula used in the

concluding sentence is
repeated in the UNCITRAL
Arbitration Rules and similar
language is used in the IBA
Rules on the Taking of Evidence
in International Arbitrations and
in the rules of some arbitral
institutions. The ICC Rules of
Arbitration require the tribunal
“to establish the facts of the
case by all appropriate means”.
There is deliberate lack of
specificity upon a topic which,
in an Australian commercial
court, is the subject of
elaborate rules sourced in
legislation and common
law and which is often the
occasion of disputes in the
course of conduct of a trial.
Legal cultures have different
approaches to the role of
a fact-finder in a process
of dispute resolution. The
common law tradition assumes
an adversarial process in
which the parties present such
information as they seek to
rely upon, and there are laws
of evidence which, in the event
of dispute, bind the court as
to what information will be

received and what must or
may be rejected. In the civil
law tradition there are, of
course, principles and rules
that guide the judge in making
decisions of fact, but the
common law technique does
not apply. As between common
law jurisdictions themselves,
the rules of evidence vary. In
an international commercial
arbitration where the hearing
takes place in Australia, and
the law of the arbitration
is Australian law, it may be
that the arbitrators are from
different backgrounds of legal
culture. It may also be that,
in the case of a contractual
dispute, the governing law of
the contract is that of some
other jurisdiction. It would be
unsafe to assume that disputes
about evidence will be resolved
in the same way as in the
Supreme Court of one of the
States, or the Federal Court.
This affects the preparation
as well as the conduct of the
hearing.
Read more
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Trans Tasman Agreement: David Kreider (AMINZ) and Albert Monichino QC (CIArb Australia) at the official signing ceremony held in
Sydney.

CIArb Australia and AMINZ Memorandum
of Co-operation

O

n the 22 April 2015
Australasia’s leading
alternative dispute
resolution (ADR)
bodies, the Chartered Institute
of Arbitrators Australia (CIArb
Australia) and the Arbitrators’
and Mediators’ Institute of
New Zealand (AMINZ) signed a
memorandum of co-operation
to promote the utilisation of
arbitration, mediation and other
out of court processes in the
region.
The agreement was struck
following the increasing level
of the Trans-Tasman legal
framework between Australia
and New Zealand to meet
the increasing demands
of resolving cross border
disputes, with both countries
actively pursuing bilateral
and regional Free Trade
Agreements.
AMINZ President, David
Patten said: “This agreement

with CIArb Australia builds on
the long-standing relationship
AMINZ has with one of the
most prestigious dispute
resolution bodies in the world,
and will deliver benefits not
only to our members but
provides globally recognised
experience to assist business
and government entities
involved in international
transactions.”
Last year the Protocol for the
ASEAN Australia New Zealand
FTA was signed to enhance
transparency and certainty for
investors in the region through
a regime of post-establishment
investment protections
which includes an investorstate dispute resolution
mechanism that provides a
right to international arbitration
(investor-state dispute
settlement) to resolve disputes
about alleged breaches of
these obligations.

It is the first time Australia
and New Zealand have been
involved jointly in negotiating
an FTA with third countries and
it is the largest FTA for both
countries.
CIArb Australia President
Albert Monichino QC said:
“This agreement is a significant
step in a strategic alliance to
promote the dispute resolution
services of our members to
the global market that will
benefit commercial parties and
investors alike.”

Trade in the Pacific Rim: Opportunities for
Australia and New Zealand International Dispute
Resolution
"International arbitration
warrants attention, if for nothing
else, because of its historic,
contemporary and future practical
importance, particularly in
business affairs. For centuries,
arbitration has been a preferred
means for resolving transnational
commercial disputes, as well
as other important categories
of international disputes. The
preference which businesses
have demonstrated for arbitration,
as a means for resolving their
international disputes, has
become even more pronounced
in the past several decades, as
international trade and investment
have burgeoned. As international
commerce has expanded and
become more complex, so too
has its primary dispute resolution
mechanism – international
arbitration. The practical
importance of international
commercial arbitration is one
reason that the subject warrants
study by companies, lawyers,
arbitrators, judges and legislators."
Gary Born, International Commercial Arbitration
2nd Ed, 2014 Wolters Kluwer at page 1

Growth in international
arbitration
In his excellent treatise on
international arbitration, Garry
Born identifies the growth of
international trade (globally,
over 500% between 1993
and 2011) as a critical factor
in the growth of international
arbitration; regionally, Hong
Kong saw an increase of 360%

(with 502 cases in 2011), Kuala
Lumpur 1,570% (47 in 2008)
and Singapore 1,250% (188 in
2011). These figures do not
just reflect the rise in global
trade; they also reveal a shift in
global trade to the Pacific Rim,
as the chart below from the 15
November 2014 edition of The
Economist illustrates.
As a footnote to that
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ARBITRATORS JOIN
FORCES ACROSS THE
TASMAN

Stefanie Garber
Lawyers Weekly
28 April 2015
Alternative dispute resolution bodies in
Australia and New Zealand have partnered
to promote arbitration in response to a
free trade agreement negotiated by both
countries.
The Chartered Institute of Arbitrators
Australia (CIArb Australia) and the
Arbitrators’ and Mediators’ Institute of
New Zealand (AMINZ) have signed a
memorandum of understanding under
which both will encourage the use of
arbitration for cross-border disputes.
The deal comes after the first protocol for
the ASEAN-Australia-New Zealand Free
Trade Agreement was signed last year,
boosting Australasian trade and demand
for cross-border dispute resolution.
In continuing talks on the FTA, Australia
and New Zealand are jointly negotiating
with ASEAN nations – including Brunei,
Myanmar, Cambodia, Indonesia, Laos,
Malaysia, the Philippines, Singapore,
Thailand and Vietnam – to reduce tariffs
and increase export opportunities,
according to Australia's Department of
Foreign Affairs and Trade.
A statement from CIArb said the FTA
would also include an “investor-state
dispute resolution mechanism that
provides a right to international arbitration
(investor-state dispute settlement) to
resolve disputes about alleged breaches
of these obligations."
The memorandum between the
organisations was signed in Sydney last
week and the first undertaking will be the
AMINZ Annual Conference, supported by
CIArb, in July.
CIArb Australia president Albert
Monichino QC (pictured with David
Kreider of AMINZ) said the memorandum
would help expose Australian arbitrators
to the international market.
“This agreement is a significant step in a
strategic alliance to promote the dispute
resolution services of our members to the
global market that will benefit commercial
parties and investors alike,” he said.

assessment, the 25 April 2015
edition of The Economist
also observes that the TransPacific Partnership would link
12 Pacific rim economies,
which together comprise
40% of global GDP and onethird of world trade (source
Congressional Research
Service).
Leaving aside the on-going
debate as to whether or
not such trade agreements
actually bring the prosperity
claimed by their proponents,
the corresponding increase
in cross-border transactions
inevitably brings greater
opportunities for dispute
resolution, and international
arbitration in particular.
This paper does not delve
into the contentious issue of
whether or not the policies
of sovereign States should
be exposed to private
litigation through international
arbitration, as opposed to the
existing processes of State on
State challenges dealt with by
the WTO under the GATT. That
is a topic for another day.
Bilateral and multi-State
investment treaties and trade
agreements contain, as a
matter of course, provisions
for disputes to be dealt with
by arbitration, and ad hoc
arbitration will inevitably
arise with the increase in
global trade and cross-border
transactions. The issue is,
how should New Zealand and
Australia best capitalise on
the opportunities such trade
provides.
Our respective roles
While we can take some pride
that New Zealand is rated as
the least corrupt country in
the World, alongside Denmark,
we are a Model Law country
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with an impeccable Act and
supportive judiciary and
legislature, we are perceived as
being a long way from the rest
of the World and it is fair to say
that there is a general lack of
awareness of the opportunities
which international arbitration
provides.
So aside from offering beautiful
scenery, great food and wine
and the opportunity to play
golf at Kauri Cliffs and Cape
Kidnappers before and/or after
conducting a hearing, what
does New Zealand have to
offer and how can we make
ourselves more attractive.
Having a great Act and an even
better set of Rules will only get
us so far.
For Australia, the issues are
slightly different. Despite the
fact that it is a short aeroplane
ride from Sydney to Auckland,
Australia is not perceived as
being quite as remote. It’s
overall size, the size of its
economy and its greater
proximity to Asia certainly
makes it more of a significant
player in the Asia Pacific. It is
also fair to say that Australia is
more outward looking than New
Zealand has been, and it has
been keen to establish itself
as a force to be reckoned with,
both globally and regionally.
Recognising those differing
roles, and playing to each
others respective strengths,
may well present greater
opportunities for those who
practise in international
arbitration, and establish both
Australia and New Zealand as
regional honest brokers.
Challenges
The first is the tyranny of
distance.
There are a number of
difficulties with this. We

usually hear this complaint
from lawyers and arbitrators
who have just emerged from
a long haul flight from Hong
Kong, London or New York;
and they do get our sympathy.
The complaint though needs to
be seen in perspective.
These same lawyers think
nothing of the 14 hour flight
from Hong Kong to London
(across 8 time zones), whereas
a flight from Singapore, Hong
Kong or the West Coast of the
US to Auckland or Sydney is
an overnight flight with minimal
time differences. In our
summer, the time difference
between Auckland and the US
Pacific Coast is 3 hours, and
4 hours from China. If your
perspective is London or New
York, then yes Oceania is the
end of the earth. However, if
the Pacific rim is your focus,
the traditional centres for
international dispute resolution
of London, Paris and New York
are anything but convenient.
If the Pacific rim is to become
a driver for global trade, the
issue is not so much distance,
as disentangling ourselves
from the expectations that
only London silks will do;
and to be fair, the Australian
and New Zealand diaspora is
heavily represented in the large
firms in London and New York
specialising in international
arbitration. That is something
Click below

we need to capitalise on.
It also has to be said that our
relative remoteness, coupled
with first world infrastructure,
a strong rule of law and highly
supportive courts, could also
be seen as an advantage
as in the case of the ICSID
arbitration held in Auckland a
couple of years ago.
The second challenge is to be
seen as responsive to some
of the issues which arise and
flexible in how we handle those
issues, both in the legislature
and in the courts.
ACICA has established itself
with considerable State,
Federal and local support and
it has the infrastructure in place
to promote itself as a regional
centre for dispute resolution.
AMINZ is similarly promoting
a number of changes to the
Arbitration Act 1996 as part of
the Judicature Modernisation
Bill. Those amendments may
be summarised as having three
primary purposes:
(1) making interim measures
(introduced in the 2007
Amendment Act) more available
by easing access to emergency
arbitration
(2) reversing the presumption
against confidentiality in court
applications relating to arbitral
proceedings

(3) responding to the
challenging issues identified
in recent Supreme Court
decisions (for example the
potential difficulties with
defective agreements to
arbitrate identified in Carr v
Gallaway 1)
(4) dealing with issues raised
in other jurisdictions (for
example, the Astro v Lippo
decision of the Singapore
Court of Appeal 2)
We are optimistic that the
legislators will share our belief
that it is important for New
Zealand to respond promptly to
such issues as they arise.
With some notable exceptions,
the Courts have been
remarkably and consistently
supportive of arbitration in
New Zealand, as shown by the
decisions of Justices Venning
and Arnold in the Fonterra 3 and
Cognition4 cases last year.
For its part, AMINZ has
established the AMINZ
Arbitration Appeals Tribunal,
it has promulgated a new
protocol providing greater
clarity on the thorny issue of
awarding costs and we are in
the process of developing a
set of arbitration rules, which
will have application to both
international and domestic
arbitration. These are likely to
be published later this year.
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So what next?
Unlike Kevin Costner’s
portrayal of Shoeless Joe
Jackson in Field of Dreams,
if we build an international
arbitration centre, and develop
all the rules and paperwork
which goes with it, disputing
parties will not necessarily
come. That is only the first
part of the picture.
We need to shift our focus from
the business as usual approach
identified in the recent Queen
Mary College survey, and to
be more proactive to make
arbitration, and arbitration
in Australia and NZ, more
attractive.
This will require us as
arbitrators to be more proactive
in setting the arbitral process
and more assertive, and
perhaps robust, in managing
that process; this will inevitably
include discouraging some
of the more egregious tactics
favoured by some counsel.
Commercial clients are
more interested in effective
outcomes that are more or
less right and that they can
live with, rather than legal

perfection, and arbitrators need
to be alive to those priorities.
We also need to engage in
and promote the sort of study
referred to by Gary Born in the
opening quote.

Both NZ and
Australia have
a lot to offer.
We just need
to create an
attractive
environment for
international
arbitration, be
flexible to the
needs of the
disputants, and
be realistic about
who we are likely
to attract.
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Australia provides a convenient
and culturally attractive venue
for determining disputes
involving New Zealand parties,
and similarly, Auckland is an
ideal seat for arbitrations where
Australia would be unattractive
to one or other of the parties.
We have complementary skills
to offer, and between us, if
CIArb and AMINZ play to each
other’s strengths, we have
the potential considerably
increase the opportunities
available for our members
and to establish Sydney and
Auckland as regional centres
for international dispute
resolution, and considerably
more convenient than the
alternatives.

1.		

Carr & Brookside Farm Trust Ltd v Gallaway Cook Allan [2014] NZSC 75

2.		

PT First Media T BK v Astro Nusantara International [2013] SGCA 57

3.		

Danone Asia Pacific Holdings PTE Ltd & Ors v Fonterra Co-operative Group Ltd [2014] NZHC 1681

4.		

Zurich Insurance Ltd v Cognition Education Ltd [2013] 3 NZLR 219
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The China-Australia Free Trade Agreement:
What You Need To Know

A

ustralia and China
have signed their longawaited free trade
agreement (“ChAFTA”),
and the full text has finally been
made public Click here to view
ChAFTA full text. Many lawyers
will be most interested in the
opportunity for Australian law
firms to expand in Shanghai’s
sleek free trade zone. But for
arbitration practitioners, the real
interest lies in the investment
chapter, which gives investors
recourse to international
arbitration through its investorstate dispute settlement
mechanism (or “ISDS”). The
ChAFTA investment provisions,

drafted in the shadow of the
ongoing Philip Morris plain
packaging arbitration to contain
several unusual features by
regional and global standards.
Three elements deserve special
mention.
First, the substantive protections
granted to investors are thin.
The only protections are national
treatment (ie each country will
treat the other’s investors no
less favourably than it treats its
own) and most-favoured nation
treatment (ie each country will
treat the other’s investors no
less favourably than it treats any
other foreign investor). There are

no provisions on expropriation
or fair and equitable treatment,
and no “umbrella” clause
(which prohibits a state from
breaching specific undertakings
made to an investor). A “Future
Works Program” will instead
contemplate including these
as part of a review within three
years. The most-favoured nation
provision also means that the
protections will expand in line
with future trade deals entered
into by each party.
Second, the carve-outs are
significant. This is where the
impact of the Philip Morris case
is most evident. The Agreement

Click below
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China's Minister of Commerce Dr Gao Hucheng, Prime Minister Tony Abbott and Trade and Investment Minister Andrew Robb after
the signing of ChAFTA. Image courtesy of Department of Foreign Affairs and Trade

Diploma in International Commercial Arbitration

exempts measures for the
protection of human, animal
or plant health; conservation
of natural resources; and
protection of national
treasures of artistic, historic
or archaeological value. The
exemptions also make clear
that they include environmental
legislation and regulations.
Third, there are some quirks
on the appointment and duties
of arbitrators. Unusually, the
Agreement contains an annex
on arbitrator conduct, which
obliges arbitrators to comply
with various standards of
propriety, impartiality and
efficiency. Some of these
extend beyond the life of the
arbitration. While similar to
the obligations imposed by
many arbitral institutions in
commercial arbitrations, some
of the language is novel and

untested, so the provisions
should be examined carefully.
The Agreement is also fairly
detailed on the qualifications
required of arbitrators, and will
establish a list of 20 people
from which the appointing
authority will draw when called
upon to make an appointment.
ChAFTA will be examined by
the Australian Parliament,
and it may face hostility
in the Australian Senate.
The Australian Greens are
wholeheartedly opposed to
ISDS and, while Shadow
Minister for Trade & Investment
Senator Penny Wong is
unambiguously pro-free trade,
the Australian Labor Party will
of course subject all of ChAFTA
to careful scrutiny.
The views of the various
independents and fringe parties

are, to put it mildly, far from
clear. Negotiating a free trade
agreement with the world’s
second largest economy is
a major development with
potentially far-reaching
economic implications.
Let’s hope that wasn’t the easy
part.

T

o mark the Centenary
of CIArb, our flagship
course, the Diploma
in International
Commercial Arbitration was
conducted in Sydney from
18 – 26 April 2015. Foundation
course director, Malcolm
Holmes QC and CIArb
Australia President Albert
Monincho QC were the cocourse directors.
Click below

Sponsored by leading law firms
and for the first time supported
by global arbitral bodies and
media partnerships, it has
attracted over 30 registrants
and many more expressions of
interest from across Australia
and internationally.
The faculty comprised leading
practitioners, academics and
jurists expert in the field of

global dispute resolution.
CIArb Australia would like
to publicly acknowledge our
students, sponsors, supporting
organisations, media partners
and faculty who made this a
course to remember.
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Diploma in International Commercial
Arbitration 2015
Congratulations to the Class of 2015 pictured here with some of the faculty. Students came from
across Australia and beyond representing a diverse range of professions.
Front Row: Beth Cubitt, David Kreider, Robert Morgan, Caroline Kenny QC, Malcolm Holmes QC, Albert
Monichino QC, Professor Doug Jones AO, John Wakefield and Simon Davis
Row 2: Victoria Mclellan, Evatt Styles, Julian O’Sullivan, Kevin O’Connor AM, Lucy Hopkinson, Phillipe
Gerard-Foley, Nicholas Floreani, Chris Wentworth, Cari Dee Le, Timothy Rickard, Jane Jiang, Dee
Brooker, John Hockley, Stephanie O’Connor and Gitanjali Bajaj
Back Row: Julian Lynch, Rudi Cohrssen, Andrew Di Pasquale, Gustaaf Reerink, Murray McArdle,
Jeremy Shelley, Campbell Jaski, Blake Primrose, Vicky Priskich, Jun Won Lee and Debra Osborn
Absent: Daniel Johnson and Kevin Walsh
Photo: Quentin Jones
Click below
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hosted by multiple speakers.
The likes of Professor Doug
Jones AO and Francis Douglas
QC all seemed to enjoy a bit
of a challenge. The tutorials
in the afternoons in the form
of a case study also generated
much debate, like in real life,
it’s not always clear-cut! The
energetic Albert Monichino QC
contributed in no small part to
encouraging the debate both
during and off the sessions.
This for me was one of the
driving forces (in addition to the
bad weather) to read up at night
to stay on top of the contents.

JANE JIANG
PARTNER
ALLEN & OVERY LLP
BEIJING

View Profile

A Course to Remember: Diploma in International
Commercial Arbitration, Sydney, 2015

T

his year’s Diploma in
International Commercial
Arbitration course
conducted by CIArb
Australia was held in Sydney
from 18 to 26 April. It coincided,
unhappily, with the “Storm of the
Century”, which battered Sydney
with unusually cyclonic winds
and heavy rain but, happily,
with the Centenary Year of
CIArb, both of which are likely to
contribute to my lifelong memory
of this course. However, they
are certainly not the only things I
will remember about this course.
When I arrived on the first day,
I was struck by the diversity
of background, age group and
accents of the students. We
had in the classroom university
students, government officials,
a retired judge, accountants,
practising solicitors and
barristers, experienced litigators,
in-house counsel and engineers.
This diversity brought different
perspectives to the discussions
during the course and became
part of the learning process.
The content of the course
is very well structured. It
covered all the key components

of an international commercial
arbitration in a logical order.
In addition, and to my delight,
the course also covered some
non-examinable components
such as the fight of jurisdiction
between courts and arbitration,
the tension between the civil law
and common law approaches in
particular in hearing evidence,
and some specialised types of
arbitration (maritime, investment
treaty, construction, sports and
domain names). If the hard-core
components were the backbone
of the course, these nonexaminable components were
the flesh that contextualised
the hard core legal issues and
gave me a feel about how the
arbitration community sees
itself and what it cares about.
The introduction to specialist
arbitration also brought a new
dimension to the application of
the general rules of arbitration.

the practices in the Asia Pacific
region. This makes perfect
sense given that the students
largely come from the region and
the rising amount of arbitration
in the region. While cases
decided in the English courts, for
example, are still highly relevant,
it is interesting to observe that
some common law jurisdictions
in the region on occasion chose
not to follow the English law
precedents. I was at one point
debating with myself the point
of looking at the provisions of,
for example, the International
Arbitration Act of Australia.
The co-course director Albert
Monichino QC successfully
convinced me that one has to
pick the laws of at least one
jurisdiction to demonstrate how
the laws of the seat affect the
arbitration procedures and the
IAA is as good as any as an
example.

Another notable feature of the
course, as suggested by the
title of the main course text
book, “International Commercial
Arbitration – an Asia Pacific
Perspective” by Greenberg, Kee
and Weeramantry book. is that
it had a very strong focus on

The feature I personally enjoyed
most is the spirit of having a
good debate which permeated
throughout the course. The
structure of the course ensured
that there is no shortage of
good debates. Some course
presentation sessions were

I also very much enjoyed the
social activities many of which
included the participation
of some prominent judges,
highly regarded practitioners,
academia and senior statesmen
of the community. I was
very fortunate to sit beside
The Hon James Allsop AO,
Chief Justice of the Federal
Court of Australia at the
course dinner who shared his
passion in maritime law and
surprised me by the fact that
he speaks French! True to his
passion, Chief Justice Allsop
also presented on maritime
arbitration over a weekend
session of the course. Likewise,
The Hon Clyde Croft, Justice
of the Supreme Court of
Victoria participated in another
weekend session comparing
different arbitral processes
under different arbitral rules.
For me, it is amazing to see

that judges are willing to give
up their personal time over
the weekend to teach the next
generation of practitioners, a
true demonstration of how they
care and care with passion. In
fact, this passion is felt amongst
all presenters and speakers
which give a soul to the course.
Finally, if I may give some tips
to any future attendees of the
course. The course provides
very good administrative
support including providing
bound copies of legislation,
arbitral rules and other
information. However, as those
copies can only be taken into
the exam without annotation,
bringing your own study copy to
annotate for learning purposes
has proved quite useful for me.
Taking nine days away from my
busy practice and my family
including two young kids is no
small commitment. People often
say that the acid test of whether
something is worthwhile doing
is whether you would choose
to do it again were you able
to turn back the clock. I think
my answer for this course is an
unequivocal yes. This course is
designed and run by people who
clearly know what it takes to
become part of the community
of international arbitration and
who really care about whether
this course will provide you the
right means to get you there.
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GLOBAL TREND DRIVES
ARBITRATION GROWTH
Stefanie Garber
Lawyers Weekly
31 March 2015
Globalisation has fuelled an increase
in demand for lawyers trained in
international commercial arbitration, the
head of CIArb Australia has said.
Albert Monichino QC, president of the
Australian branch of the Chartered
Institute of Arbitrators (CIArb), suggested
this area of dispute resolution is
expanding as trade becomes more
international.
“It's only going to increase as an
increasing number of commercial
contracts have a cross-border element,
which is happening with the globalisation
of commerce,” he said.
“It's a general trend that's been happening
for ten years and it's just going to increase
where territorial boundaries are assuming
less importance in commercial trade.”
From a lawyer’s perspective, Mr
Monichino suggested international
arbitration is an attractive career prospect
due to its transferability to overseas
jurisdictions.
“If you're a lawyer working in litigation,
your reputation and expertise is in the
local courts,” he said.
“With international arbitration, as the
Australian diaspora demonstrates, there
are Australians working in this field from
Dubai, London, Paris, Singapore, Hong
Kong - it's a portable qualification that
allows you to work around the world.”
For lawyers interested in deepening
their knowledge of this field, the CIArb’s
diploma in international commercial
arbitration course will be held in April,
taking place in Sydney for the first time
since 2011, Mr Monichino said.
This year marks the centenary year for
CIArb Global and the 20th anniversary of
CIArb Australia, according to a statement
by the institute.
“In commemoration of that, we thought
it's desirable to bring the course back to
Australia,” Mr Monichino said.
During the nine-day program, students
will be taught the practice of international
commercial arbitration and gain the ability
to act as an arbitrator, Mr Monichino said
Successful completion of the course will
also grant students advanced standing
in postgraduate courses offered by the
University of New South Wales and other
Australian universities.
Mr Monichino suggested lawyers from all
levels of experience could benefit from the
qualification.

Course lecturer, Robert Morgan with Jane Jiang and fellow students Blake Primrose,
Victoria Mclellan and Phillipe Gerard-Foley.

“We have a range of lawyers, from junior
lawyers up to partners at law firms.
Similarly from the bar, we have junior
barristers to senior barristers,” he said.
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IAN NOSWORTHY
CIARB AUSTRALIA NATIONAL COUNCILLOR
SA STATE CONVENOR
CHARTERED ARBITRATOR
CONSULTANT, COWELL CLARKE

View Profile

Re-Launch of CIArb Australia SA Chapter 2015
When: 4 March 2015
Where: University of Adelaide
Photos: James Howe

C

owell Clarke teamed
with the University
of Adelaide Law
School to re-launch
the South Australian Chapter
of the Chartered Institute of
Arbitrators (Australia). Our
grateful thanks to Nigel Wilson
for his assistance.
We were very pleased to
welcome CIArb Australia
President Albert Monichino
QC and guests from both
academia and the legal and
arbitral professions to relaunch the South Australian
Chapter. The successful
launch reflected the support of
a number of South Australian
Members and Fellows of

the Chartered Institute, and
members of the judiciary as
well as those with a general
interest dispute resolution.
We were pleased to have the
Hon Chris Kourakis, Chief
Justice of South Australia
attend the entertaining speech
by Neil Kaplan CBE QC SBS
dealing with his path to his
present role as an International
Arbitrator and his history and
involvement in arbitration in
many jurisdictions. Mr Kaplan
was introduced by the Hon
John Sulan, Justice of the
South Australian Supreme
Court who practised in Hong
Kong with Mr Kaplan.

South Australia is seeing
a resurgence in interest in
arbitration given the revisions
to the State Arbitration
legislation in 2012 which will
present opportunities for the
Institute.
The evening provided an
occasion to acknowledge the
support of Andrew Robertson
(Partner, Piper Alderman) and
Julia Dreosti (Special Counsel,
Lipman Karas) in the running of
the South Australian Chapter
in the past year, and welcome
new supporting member Nick
Floreani (Edmund Barton
Chambers).

Click below
Ian Nosworthy
Arbitration & Mediation
inosworthy@cowellclarke.com.au

We advise in all aspects of dispute resolution
including litigation, arbitration & mediation,
building, construction & engineering disputes.
Cowell Clarke T: +61 8 8228 1111 F: +61 8 8228 1100 www.cowellclarke.com.au

Jon Clarke
Dispute Resolution
jclarke@cowellclarke.com.au
Jamie Watts
Building, Construction & Infrastructure
jwatts@cowellclarke.com.au

Neil Kaplan’s address at the University of Adelaide included a historical analysis of arbitration and its benefits.

SA BRANCH FOR CIARB
Business Journal, The Adelaide
Advertiser
17 March 2015
Ensuring dispute resolution becomes a
core compentency of the legal profession
was the theme behind the relaunch of the
South Australian chapter of a worldwide
not for profit organisation last week.
The South Australian chapter of the
Chartered Institute of Arbitrators (CIArb)
was declared open for business by CIArb
president (Australia) Albert Monichino QC,
at the University of Adelaide.
The CIArb, originally a UK-centric
organisation, is in its 100th year and has
13,000 members globally and 450 in
Australia, said Mr Monichino.
Members are mostly lawyers but
engineers, architects and surveyors
also make up the pool. “We want to
reinvigorate dispute resolution in South
Australia. Student membership of the
institute is very important,” he said.
The CIArb will be holding an intensive
diploma in international commercial
dispute resolution next month in Sydney,
part of a drive to promote Australia
internationally.

Nigel Wilson (Senior Lecturer, Law School, University of Adelaide), Ian Nosworthy, The
Hon John Sulman (Justice of the SA Supreme Court), Jon Clarke (Managing Partner,
Cowell Clarke), Neil Kaplan CBE QC SBS, Albert Monichino QC, and Julia Dreosti
(Special Counsel, Lipman Karas)
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Giedo van der Garde

AUSTRALIA: The Race to Decide
a Grand Prix Driver
Reprinted with the kind permission of the Global Arbitration Review
16 March 2015

A

lbert Monichino QC,
a Melbourne-based
barrister and arbitrator,
reports on the last
minute court battles to determine
who would drive for Sauber
Motorsports in the Australian
Grand Prix at the weekend.
As reported in GAR last week,
on Wednesday 11 March
the judge in charge of the
arbitration list at the Supreme
Court of Victoria, Justice
Clyde Croft, enforced an
international arbitration award
under Australia's International
Commercial Arbitration Act 1974
(Cth) which was intended to
allow Dutch racing driver Giedo
van der Garde to compete for
Switzerland's Sauber Motorsport
AG in yesterday's Australian
Grand Prix in Melbourne – the
first race of the 2015 Formula
One series.
Van der Garde had been
Sauber's original choice but had
been deselected in favour of
two fellow team drivers, Swede
Marcus Ericsson and Brazilian
Felipe Nasr

1. Post address Q and A: Julia Dreosti and Albert Monichino QC 2. Su and Neil Kaplan CBE QC SBS 3. Kathleen McEvoy
(Associate Prof, Law School, University of Adelaide) 4. Greg Thorpe (Executive Director, Oakley Greenwood) and Andrew Robertson
(Partner, Piper Alderman) 5. Jack Batty (Cowell Clarke), Justin O’Donohoe (Cowell Clarke) Annie McNeil (Cowell Clarke) and Susie
Nosworthy 6. Master Mark Rice (SA District Court), Ian Nosworthy and Jon Clarke

The critical dispositive provision
of the award made by sole
arbitrator Todd Wetmore on 2
March under Swiss arbitration
rules required Sauber to "Refrain
from taking any action the effect
of which would be to deprive Mr

van der Garde of his entitlement
to participate in the 2015
Formula One Season as one of
Sauber’s two nominated race
drivers."

•

an order that Sauber's
team manager, Monisha
Kaltenborn-Narang, be
punished for the contempt
committed by Sauber, by
committal to prison for a
period to be determined
by the court or, in the
alternative, by a fine of an
amount to be fixed by the
court;

•

an order that named
accountants be appointed
as sequestrators of all the
real and personal estate
of Sauber in the state of
Victoria (including the Ferrari
Formula One motor vehicles
brought to Australia by
Sauber);

•

an order that each of the
sequestrators, or any two or
more of them, be authorised
and directed to take
possession of the real and
personal estate of Sauber
or the rents and profits they
generate and keep them
under sequestration until
Sauber complied with the
order of Justice Croft made
on 11 March until further
order;

•

an order that the
remuneration of the
sequestrators be such
remuneration as shall be
fixed by the court;

Croft J’s decision was affirmed
on appeal the very day after he
issued it, Thursday 12 March,
the first day of the Grand Prix
practice sessions.
Within hours of the appeal
decision – handed down by
Justices of Appeal Whelan,
Beach and Ferguson at 4.30pm
on Thursday 12 March – van
de Garde filed civil contempt
proceedings against Sauber,
no doubt anticipating that the
team was proposing to flout
the court’s injunctive orders in
contempt of court, as media
reports suggested Nasr and
Ericsson were still slated to
compete for Sauber.
The contempt proceeding was
listed before Croft J on the
morning of Friday 13 March
Contempt?
In his contempt application van
de Garde sought:
•

a declaration that Sauber
was guilty of contempt of
court for failure to comply
with the order of Croft J
made on 11 March which
gave effect to the dispositive
part of the arbitrator’s award;
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•

an order that the costs of
the contempt application
be paid by Sauber on an
indemnity basis.

In opening the contempt
application, counsel for van
der Garde told the Victorian
Supreme Court that Sauber's
lawyers had sent an email
overnight claiming van der
Garde's contract had been
terminated lawfully, so it could
see no reason why it needed
to write to the contracts
recognition board of Formula
One's governing body, the
Fédération Internationale
Automobile (FIA), to reinstate
him as a driver.
Moreover, counsel for van der
Garde claimed that Sauber was
blocking the Dutch driver from
getting the required "super
licence" to enable him to drive
in the competition. He told
the court: "Sauber will leave
the jurisdiction on Monday.
[Accordingly] the need for
expedition is great, otherwise
our entitlement to relief will be
lost."
Counsel for Sauber indicated
that they were unable to
receive adequate instructions
as the Sauber team manager
was in a practice session at
the nearby Albert Park circuit
in Melbourne. Justice Croft
was prepared to grant a short
adjournment but indicated that
he was minded to consider
granting an interim order
requiring Sauber to disclose
Click below

its assets in Australia, which
could be subject to seizure if
Sauber defied the court orders
enforcing the arbitral award.
Upon returning from the
adjournment, counsel for
van de Garde indicated that
"constructive discussions"
had taken place. By consent
the proceeding was further
adjourned to 4.15pm that day,
and then further to 9:30am the
next day, Saturday 14 March,
to enable further negotiation to
take place.
Justice Croft urged the parties
to come to an agreement,
recognising that failure to do
so may result in a "lose-lose"
situation for both parties. He
said: "It's got some dimensions
which are complex and [there
will] potentially not [be] very
happy outcomes all-round."
Meanwhile, the practice
sessions at the nearby circuit
continued.
Resolution
Frantic negotiation continued
on Friday night in an effort to
resolve the matter.
When the matter returned to
court on Saturday morning,
the day before the race,
counsel to both parties sought
consent orders disposing
of the contempt proceeding
with no orders as to costs.
Undoubtedly a commercial
settlement had been reached.
Justice Croft congratulated the
parties.
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The terms of the settlement
are not known, but a statement
made by van der Garde
following the court hearing
confirmed that it involved him
relinquishing his driving seat
for the Australian Grand Prix
in favour of Nasr and Ericsson.
Nasr eventually came 5th in
the race and Ericsson 8th, with
Lewis Hamilton for Mercedes
coming first.
Further talks to be held next
week will decide van der
Garde's future with the Sauber
team and whether he will
compete in the other Grand
Prix races of the 2015 season.
The next Grand Prix is the
Malaysian Grand Prix on 27
March.
"I am confident such solution
will be found," van der Garde
said.
Remarkable
What is truly remarkable about
this saga is the extraordinary
efforts of the Victorian
Supreme Court to support
the international commercial
arbitration system, with the
enforcement and contempt
proceedings (including an
appeal) resolved within
eight days from the date of
lodgement of the application to
enforce the award.
It also vividly demonstrates the
utility of a specialist arbitration
list, which literally is available
24/7, to service the needs of
commercial parties.

JULIE SOARS
NATIONAL COUNCILLOR, NSW STATE
CONVENOR
View Profile
IAN CARTWRIGHT
DIRECTOR CONTRACT SERVICES
TURNER & TOWNSEND
View Profile

Getting Back to the Roots of Arbitration and ADR
When:
Where:
Panel:
Photos:

C

4 May 2015
Amora Jamison Hotel, Sydney
Julie Soars (Chair), Ian Cartwright, Damian Sturzaker, Ron Finlay and Louise Hart
Rick Stevens

lients today look to
dispute resolution
specialists not only for
assistance to resolve
disputes, but also to advise on
procedures to resolve issues
when they arise and before
they become disputes. If a
dispute does arise, then clients
want practitioners to develop
a dispute resolution strategy
to meet the client’s objectives,
and want arbitrators to exercise
the powers that they already
hold to improve the efficiency
of arbitration in order to resolve
disputes as quickly and cheaply
as possible.
These were some of the views
Click below

discussed by experienced
panellists in the ADR field at a
breakfast seminar jointly held
by CIArb Australia and Turner
& Townsend, a leading global
independent professional
services company specialising
in programme management,
project management, cost
management and consulting
across the property,
infrastructure and natural
resources sectors. Sponsored
by Turner & Townsend, the
event attracted a diverse range
of delegates which included
contractors, project directors,
legal practitioners, government
representatives, engineers and
quantity surveyors.

The theme ‘Getting back to the
roots of arbitration and ADR’
addressed many issues including
ensuring the client owns the
dispute (and is not dominated by
its legal practitioners) and has
a dispute resolution strategy.
Ron Finlay, an ADR and dispute
consultant, lawyer and dispute
avoidance board member
noted, this differs from having a
litigation or arbitration strategy.
The dispute resolution strategy
involves identifying the client's
objectives and then trying to
achieve those objectives in
relation to the dispute. Ron
referred to the fact that in a
recent matter of his where a
client had asked him to advise
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and develop a dispute resolution
strategy, it differed widely from
the arbitration strategy then
being employed in the arbitration
that was not focused on
achieving the client’s objectives,
which had to be changed. This
is a lesson for practitioners to
really put their client's objectives
first.
The increasing use of dispute
avoidance boards (DABs) in
construction and infrastructure
contracts (also in insurance
and reinsurance contracts and
potentially other contracts), was
also discussed at the seminar.
A DAB is a creature of contract
and usually comprises three
neutral members, established
before commencement of a
project, whose costs are to be
met equally by the parties to
the contract, and whose aim
is to facilitate communication
between the parties, provide
informal but comprehensive
dispute resolution mechanisms
if needed and whose decisions
are non binding but admissible
in evidence. Ron Finlay noted
that the benefit of DABs was
that they could be used to
prospectively head off disputes,
rather than the retrospective
focus of other ADR techniques
such as mediation and
arbitration. Ron said that as a
foundation member of Dispute
Resolution Board Australasia he
is aware that currently over 60
projects have used DABs with
a project value in excess of $26
billion and not one dispute has
needed to go to arbitration to
resolve the dispute.

There was also discussion of
AS 11000 general conditions
of contract which are in the
process of being finalised
following a consultation
period and are aimed at
providing general guidance
for legal contracts in all
sectors of industry, including
construction, engineering,
health, manufacturing and
infrastructure. Mention was
made of a relatively new concept
in Australia of contractually
providing for a contract
facilitator (known in other
countries as a dispute resolution
advisor or interim decision
maker) whose role is to decide
on and advise the parties of the
best method to resolve a dispute
that has arisen.
We discussed the importance of
subject matter expertise to ADR
practitioners, particularly those
working in the construction and
infrastructure area, to ensure
that they fully understand the
issues in dispute and are able to
best assist the parties to resolve
them and also advocated that
ADR practitioners assist their
clients to get to the real issues
in dispute, which may not always
be the legal issues.
Louise Hart, an independent
consultant, author and dispute
avoidance board member also
said that with the rise of dispute
resolution boards the role of
ADR practitioners increasingly
includes prevention of disputes
rather than just adjudication
of them. Practitioners with
subject matter expertise have
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an advantage here because that
expertise enables them to see
where unplanned costs are likely
to arise and to encourage the
parties to deal with the issues
before they become full-blown
disputes.
While disputes are more complex
than they have been in the past,
there is something to be said
from building the procedures
to resolve the dispute from the
ground up rather than using the
same set of procedures in each
matter. Damian Sturzaker,
lead partner of Marque Lawyers’
dispute resolution team used his
broad experience in international
arbitration to suggest techniques
to avoid legalistic procedures
in arbitration and ADR. Damian
advocated that parties to an
arbitration should "behave",
that is focus on the issues
rather than engage in guerrilla
tactics, and that arbitrators
should "be brave". His thesis
was that arbitrators already
have sufficient powers to control
procedure under Australian
law and arbitration rules. They
should be ready and willing to
use these powers and have an
obligation to consider emerging
trends such as expert teaming
or arbitrator “retreats” to
reduce the costs of arbitration.
Furthermore arbitrators should
embrace new technology, such
as electronic case management
and even holographic
telepresence for witness
evidence in order to improve the
efficiency of arbitration.

Providing expert insights and advice, panellists: Ron Finlay, Ian Cartwright, Louise Hart, Julie Soars and Damian Sturzaker
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BACK TO THE ROOTS OF
ARBITRATION

Julie Soars
Lawyers Weekly
19 June 2015
As clients expect more than just pure
legal advice, these five techniques can
help lawyers focus on achieving the best
arbitration outcome, Julie Soars writes.
Clients today look to dispute resolution
specialists not only for assistance to
resolve disputes, but also to advise on
procedures to resolve issues when they
arise and before they become disputes.
If a dispute does arise, then clients
want practitioners to develop a dispute
resolution strategy to meet the client’s
objectives or interests, and arbitrators
should exercise the powers that they
already hold to improve the efficiency of
arbitration in order to resolve disputes as
quickly and cheaply as possible.
At a recent seminar an expert panel
recommended five techniques to
alternative dispute resolution (ADR)
practitioners in order to assist the parties
to get back to the “roots” of ADR and
arbitration.
First, practitioners should make sure
the client owns the dispute (and is not
dominated by its legal practitioners)
and has a dispute resolution strategy,
which differs from having a litigation or
arbitration strategy. The dispute resolution
strategy involves identifying the client's
objectives or interests, then trying to
achieve those objectives or meet those
interests in relation to the dispute.
It is unfortunately common that the
strategy being adopted in relation to an
arbitration does not meet the client’s
objectives or interests, when these are
properly considered. The challenge for
practitioners is to identify their client's
objectives or interests clearly, then to
put them first.they can head off disputes
before they arise and can be used
proactively, rather than sitting back and
waiting for the retrospective focus of other
ADR techniques such as mediation and
arbitration.
Read more
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DR STEPHEN LEE
CIARB AUSTRALIA NATIONAL COUNCILLOR,
QLD STATE CONVENOR
BARRISTER, BRISBANE

View Profile

Introduction to International Commercial
Arbitration

As Khory McCormick also
pointed out to candidates on
the day, these principles are to
a significant degree portable
to domestic arbitration, by
reason of the adoption of
the Model Law in the State
Commercial Arbitration
Acts and s 2A thereof which
requires “regard is to be had
to the need to promote, so
far as practicable, uniformity
between the application of this
Act to domestic commercial
arbitrations and the application
of the provisions of the Model
Law (as given effect by the
International Arbitration Act
1974 (Cwlth)) to international

commercial arbitrations...”.
The venue for the day was
Law Society House, 179 Ann
Street, Brisbane, which had
helpful staff, excellent facilities,
including all IT requirements,
and more than adequate
space with all three auditorium
rooms opened up and in use.
Candidates were kept well
nourished throughout the day
with morning and afternoon
tea, lunch and concluding
with light refreshments at
the conclusion of the day,
providing a friendly atmosphere
and a good opportunity for
networking.

Having regard to the other
events and educational
offerings held by the Australian
Branch this year, including
the Diploma course in April, it
was a significant task to get
this course off the ground for
delivery in May. However, my
thanks go to all who helped
in that regard, especially Mr
Monichino QC and Ms Gianna
Totaro. Judging from the
take up of the course, and the
feedback received during the
day, and since, the Education
Committee clearly made the
right judgment in deciding to
hold this course.

When: 23 May 2015
Where: Law Society House, Brisbane
Photos: Stuart Riley

O

n 23 May 2015, we
held the inaugural
Introduction to
International Arbitration
course in Brisbane. Launched
by the Hon Justice James
Douglas of the Queensland
Supreme Court, the course
attracted 35 registrants from a
wide range of professions as
well as geographical locations.
Numbered among them were
barristers, solicitors, in-house
Counsel, accountants, as well
as a civil engineer. Most States
of Australia were represented
in the candidate list, and one
registrant even came from
Indonesia. Over the course of
the day, the candidates heard
from a Faculty consisting of His
Honour, Mr Albert Monichino
QC (CIArb Australia President),
Mr Khory McCormick (Partner,
Minter Ellison), Mr Robert
Holt QC (Barrister) Chartered
Arbitrator, Mr Robert Morgan
(Chartered Arbitrator),
Ms I-Ching Tseng (Senior
Associate, Minter Ellison) and
myself.

The course was designed
to provide an introduction
of the main principles of
international arbitration, and to
allow candidates successfully
completing the course (including
the post-course assignment) to
become members of CIArb at
the Associate grade. The topics
covered included: Introduction
and comparison with other
means of dispute resolution;
Appointment and Jurisdiction
of the Arbitral Tribunal;
Organising Arbitral Proceedings;
Statements of Claim and
Defence; Evidence and Hearings;
Awards, Costs and Interest;
Recognition and Enforcement of
Awards; and Arbitrating Disputes
involving Chinese Parties.
Prior to 23 May 2015, persons
wanting to do this course had to
travel to London, Hong Kong or
elsewhere. The CIArb Australia
Education Committee, chaired
by Caroline Kenny QC, felt that
the time was right to offer this
course in Australia.

There is a
groundswell
of interest in
arbitration,
and for training
pathways in the
discipline. This
course offers
significant value
– an overview of
the principles
of international
arbitration for a
relatively small
investment of
time and money.

Faculty and Students
First Row: Albert Monichino QC, Robert Morgan, I-Ching Tseng, The Hon Justice James Douglas, Khory McCormick, Stephen Lee and
Robert Holt QC
Second Row: Anne Matthew, Lucy Munt, Julia Patterson, Philip Ware, Christopher Walker and Thomas Warner
Third Row: Alexandra McVay, Vignesh Bandi, Ken Barlow QC and Richard Morgan
Fourth Row: James Siemon, Francesco Maconi, Erin Eckhoff and Michelle Delport
Fifth Row: Kristy Haining , Catherine Eglezos, Robert Forrester, Alexandra Ottens , Pamela McGhee and Sercan Akyildiz
Sixth Row: Elliot Dolan-Evans, Caroline Beaumaris and Alfa Desideratus
Seventh (Back) Row: Jim Demack, Brennan Westworth, Andrew O’Brien, Christopher Beem, Ian Prudden, Marcus Fitzgerald, Michael
Johnson, Gerard Saunders, Hamish Clift and Mitchell Latham
Absent: Matthew Floro
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THE HON JAMES DOUGLAS
JUSTICE OF THE SUPREME COURT OF QUEENSLAND

View Profile

Opening Remarks: Introduction to International
Commercial Arbitration

C

Click below

ongratulations for
undertaking the
Chartered Institute of
Arbitrators course, an
Introduction to International
Arbitration. The Institute is
the world’s oldest established
professional association
dedicated to the development
and advancement of the practice
of arbitration. It was founded in
London in 1915 and incorporated
in 1924, it was granted a Royal
Charter in 1979. The Australian
Branch was formed in 1995 and
incorporated in 2006. To my
understanding the qualifications
it offers arbitrators are among
the most well recognised in the
world. Or at least that’s what my
brother Francis tells me. He’s a
fellow of the Institute!
When I was at the bar most of
the arbitral work on offer seemed
to consist of building arbitrations
with occasional forays into
disputes over commodities and
energy contracts and insurance
contracts. Australia’s significant
role as a major trading nation
supplying bulk commodities
such as coal, iron ore and,
more recently, LNG to the world

and particularly East Asia has
provided a broader range of
possibilities for arbitration in this
part of the world. Many of the
opportunities in our region have
been taken up by Singapore and
Hong Kong but the Australian
Centre for International
Commercial Arbitration, with
offices in Sydney, Melbourne
and Perth, and other bodies,
including the Chartered Institute,
are doing their best to attract
more international commercial
arbitration to these shores.

jurisdictional grounds. The
limitation of the circumstances
in which the Australian courts
permit challenges to arbitral
awards has been upheld by
the High Court in TCL Air
Conditioner (Zhongshan) Co
Ltd v The Judges of the Federal
Court of Australia (2013) 251 CLR
533 as not inconsistent with the
proper exercise of the judicial
power of the Commonwealth.
That is another significant boost
to the use of this forum for
international arbitrations.

The lead has been taken by the
Commonwealth Parliament in
legislating for greater finality of
arbitral awards by the adoption
of the UNCITRAL Model Law
in the International Arbitration
Act 1974 (Cth) as amended in
2010. This has added to the
attraction of arbitration as an
efficient, potentially speedy and
private method for resolving
commercial disputes between
international parties, particularly
as rules of procedure and
evidence have been considerably
relaxed, and appeals are no
longer available except on what
may be described broadly as

It is also significant, as Justice
Rares of the Federal Court
has said recently, speaking in
the wider alternative dispute
resolution (ADR) context,
that Australian courts are
willing to enforce dispute
resolution clauses requiring the
undertaking of “genuine and
good-faith negotiations” followed
by mediation and arbitration: see
United Group Rail Services Ltd
v Rail Corporation Ltd (2009) 74
NSWLR 618.
Read more
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22nd Annual Willem C Vis International
Commercial Arbitration Moot and 12th Annual
Willem C Vis (East) International Commercial
Arbitration Moot

C

IArb Australia
continues to proudly
support Australian
teams participating in
international arbitration moots
including the 22nd Annual
Willem C Vis International
Commercial Arbitration Moot
held in Vienna (27 March – 2
April) and the 12th Annual
Willem C Vis (East) International

Commercial Arbitration Moot
held in Hong Kong (15 – 22
March). The goal of these
moots is to foster the study of
international commercial law
and arbitration for resolution
of international business
disputes through its application
to a concrete problem of a
client and to train law leaders
of tomorrow in methods of

alternative dispute resolution.
This year we sponsored teams
from: Monash University,
Deakin University, University
of Sydney and University of
Canberra. Congratulations to
respective coaches and teams
and our grateful thanks to
CIArb Australia members for
their pre-moot guidance.

Click below

1. University of Canberra: Michael Bennett, Rebecca Cigna, Max Rixe, Dr Dalma Demeter, Daphne Cockerill, Kayleigh Smith, Brian
Familiar and Peter Wong. 2. The Monash University Team taken at the Vis Moot Gala Luncheon in Vienna. Pictured from left (back row):
Ryan Abotomey, James Maguire, Andrew Bisset, Dr Lisa Spagnolo (coach) & (front row): Nikita Matchado, Ian Yuying Liu, and Katerina
Dandanis. 3. Final Round at the Reed Congress Centre in Vienna, Deakin University Team, left to right: Jayalia Halangode, Mark Caile,
Kate De Highden, Xander Meachem, James Sullivan, Daniel Fahey and Andrew Spreadbury 4. University of Sydney Team: Johan Erauw
(presiding arbitrator), Francoise Lefevre (arbitrator), Will Hanna, Nicola Bevitt, Jean-Francois Tossens (arbitrator), Sarah Ienna, Phoebe
Winch, and Domenic Cucinotta (coach). 5. The Monash University Team after a practice moot in the Supreme Court of Victoria.Pictured
from left: James Maguire, Katerina Dandanis, Justice Clyde Croft, Andrew Bisset, Nikita Matchado, and Ryan Abotomey.
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As usual, a range of other
activities took place in Hong
Kong around the Vis East
Moot. These included the Hong
Kong Centenary Conference of
CIArb, as well as various events
organised by the Moot Alumni
Association.
Report on the Vis Moot in Vienna
DR BENJAMIN HAYWARD
LECTURER IN LAW, DEAKIN LAW SCHOOL

View Profile

Hong Kong and Vienna: An Insider’s View of Vis
East and Vis Moot 2015

M

arch and April 2015
saw the culmination
of countless hours
of work undertaken
by law students in Australia
and all over the world, with the
oral rounds of the Willem C
Vis International Commercial
Arbitration Moot being held in
Hong Kong and Vienna. The
Hong Kong event (the ‘Vis East’)
was held for its 12th year, while
the Vis Moot in Vienna enjoyed
its 22nd iteration.
Team preparations towards
participation in the Vis Moot
officially commenced on 3
October 2014, with the release of
the Moot’s problem. This year’s
problem involved a dispute
arising out of an international
commodities sale, governed by
the United Nations Convention
on Contracts for the International
Sale of Goods, and submitted to
arbitration under the UNCITRAL
Model Law on International
Commercial Arbitration and the
International Arbitration Rules
of the International Chamber
of Commerce. The sales law
issues arising out of the problem
revolved around whether the

commodities contract at hand
had been breached and rightly
avoided (in circumstances where
both parties were reacting to
changes in a volatile market).
The arbitration issues in
dispute related to jurisdiction
(whether the Claimant’s parent
company could be joined to
the Respondent’s counterclaim pursuant to the group
of companies doctrine or
the good faith doctrine) and
emergency arbitration (whether
an emergency arbitrator’s order,
previously imposed, should now
be lifted by the full tribunal).
This year’s events, as always,
were well-attended by Australian
universities, practitioners,
arbitrators, and academics.
With the Chartered Institute
of Arbitrators’ centenary
celebrations taking place in
2015, CIArb also had a very
visible presence in both Hong
Kong and Vienna.
Report on the Vis East Moot in
Hong Kong
The Vis East Moot in Hong Kong
had a record year in 2015, with
107 teams taking part. This is

the first time that the Vis East
Moot has hosted over 100 teams.
The Vis East Moot is held at
the City University of Hong
Kong, with rounds also being
held at the nearby Hong Kong
Productivity Council.
This year’s Vis East Moot
marked a departure from usual
procedures, with the competition
extended an extra day. This
change was made to account
for the greater number of
teams, and the addition of an
extra round of elimination finals
as of last year’s event. Four
days of general rounds were
held between 16 March and 19
March, with the top 32 teams
progressing to the elimination
rounds. These were then held
over 20 March to 22 March.
The Final Argument, held on 22
March 2015 at the Renaissance
Hotel, was contested between
Singapore Management
University and Arizona
State University. Singapore
Management University were the
recipients of the David Hunter
Award for the prevailing team in
the oral arguments.

The Vis Moot in Vienna also
enjoyed its largest year yet. A
record 299 teams participated in
this year’s event. The Vis Moot
calls the University of Vienna’s
Law Faculty building (the
Juridicum) its home, with rounds
also taking place at Baker &
McKenzie, Dorda Brugger Jordis,
and the Schenkenstraβe building
of the University.
The general format of the Vis
Moot in Vienna and the Vis East
Moot in Hong Kong are quite
similar. In Vienna, four days of
general rounds were held over 28
March to 31 March. Though the
elimination rounds in Hong Kong
see the top 32 teams progress,
the top 64 teams proceed in
Vienna, given the greater number
of teams in total. The elimination
rounds commenced the evening
of 31 March and then continued
across 1 April and 2 April. The
Final Argument was held at the
Reed Messe Wien Conference
Centre on 2 April 2015. It
saw Singapore Management
University (again) competing,
against the University of Ottawa.
This time around, the University
of Ottawa was awarded the
Frédéric Eisemann Award for
Click below

the prevailing team in the oral
arguments.
Other activities taking place
around the Vis Moot in Vienna
included the Moot Alumni
Association’s annual Peter
Schlechtriem CISG Conference,
and a tour of the United
Nations headquarters in Vienna
organised by the MAA for
participating teams.

Those familiar
with the Vis East
Moot in Hong
Kong and the Vis
Moot in Vienna
will know that
both events are
an excellent
opportunity
for students in
Australia (and
around the
world) to study
arbitration, and
also broader
topics in
international
commercial law.

The time and energy devoted
by participating teams is
immense, the input by the
profession to this learning
experience is invaluable, and the
administration of both the Hong
Kong and Vienna competitions
is a major logistical undertaking.
This year’s Vis East Moot and
Vis Moot were no exception
to the high standard set in
previous years, and were an
excellent learning opportunity
for participating students, both
Australian and abroad.
The Australian teams
participating in this year's Vis
Moot and Vis (East) Moot would
like to thank the Chartered
Institute of Arbitrators and the
CIArb Australia branch, the
Hon Justice Clyde Croft of the
Supreme Court of Victoria, our
universities' Vis Moot alumni and
other members of the profession,
and our participating Law
Schools, all for their support of
the Moots and the opportunities
they have provided once again
for our participating students.
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The Breakfast Club: Neil Kaplan CBE QC SBS, pictured with AALS President, Greg Nell SC, delivering an entertaining and
informative address on international arbitration.

2015 AALS and CIArb Australia Breakfast
20 February 2015
When:
Where:
Private Club, Sydney
Guest Speaker: Neil Kaplan CBE QC SBS
Photos:
Rick Stevens
eil Kaplan CBE QC
Can Learn from England,
SBS, a great supporter
Asia and Beyond”, concluding
of CIArb Australia
that Australian lawyers don’t
and a promoter of the
have anything to learn as such,
establishment of the branch,
referring to the experience and
was the guest speaker at
qualifications of those practising
a breakfast function jointly
in this area in Australia as well
organised by CIArb Australia
as to the “diaspora” of talented
and the Anglo-Australasian
Australian lawyers practising in
Lawyers Society in Sydney.
the international arbitration field
overseas.
He spoke on the topic
“International Arbitration:
He identified a number of
What Australian Lawyers
practical ways to increase

N

the efficiency of the conduct
of international arbitrations,
including the use of the
“Kaplan” opening to enable
arbitrators and the parties to
come to grips with the real
issues in dispute and the use
of “mock arbitrations” as a tool
for case rehearsal and strategic
review and planning. The event
attracted a distinguished group
of delegates including former
and current judges.

Click below

1. Neil Kaplan CBE QC SBS 2. Julie Soars 3. Greg Nell SC (President, AALS) 4. Malcolm Holmes QC, David Bennett AC QC
and Judge Dale Kemp (Federal Circuit Court of Australia) 5. Jo Delaney (Special Counsel, Baker & McKenzie and Damian Sturzaker
(Partner, Marque Lawyers) 6. The Hon Justice Melissa Perry (Federal Court of Australia) with her Associate, Sibella Matthews 7. JohnPaul Redmond (15 Wardell Chambers) 8. Malcolm Young and The Hon Dennis Cowdroy OAM QC 9. The Hon Justice Terry Sheahan
AO and Christopher Wentworth 10. Emeritus Prof David Barker AM and Edwina Kwan (Senior Associate, Herbert Smith Freehills) 11.
Neil Kaplan CBE QC SBS, Julie Soars and The Hon Chief Justice James Allsop AO 12. Margaux Bathoum and Peter McQueen
(AMTAC Chairman)
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Welcome to our new Student Members who joined between 1 Jan and 30
June2015

JAMES HEALY
CIArb NATIONAL COUNCILLOR
MEMBERSHIP COMMITTEE CHAIR AND AUSTRALIAN REPRESENTATIVE
OF CIArb YOUNG MEMBERS GROUP (WORLDWIDE)
BARRISTER, FRANCIS BURT CHAMBERS, PERTH
View Profile

CIArb Australia Membership Update

A

s reported in more
detail elsewhere,
CIArb Australia
members continue
to be provided with some
excellent lectures, networking
and training opportunities
within Australia. A focus has
been on ensuring that flagship
events are hosted in each of
jurisdiction so that members
have an opportunity to meet
with the Executive of CIArb
Australia, and to ensure that
the overall depth of knowledge
in relation to arbitration and
mediation is enhanced across
our membership base.
If you are in the position of
teaching University students

Click below

please remind them that
membership of CIArb for
students is free and that
enrolment is online at https://
www.ciarb.org/membership/
students
The CIArb Young Members
website has been re-launched
and can be viewed at https://
www.ciarb.org/membership/
young-members. The group
has over 3,000 members in
more than 90 countries. Its next
annual conference will be held
in Paris on 6 November 2015
(for members who are aged 40
and under).

Mr Ryan Abotomey

VIC

Ms Reyna Ge

Mr Alexander Meachem

VIC

Ms Stefania Almonte

WA

Ms Geraldine Griffiths

VIC

Ms Teagan Morton

VIC

Ms Katelyn Andrews

VIC

Mr Lindsay Hogan

VIC

Ms Lucy Munt

QLD

Ms Ashley Angus

VIC

Ms Soeun Hong

QLD

Mr Samuel O'Brien

QLD

Mr Benjamin-Henry Bek

ACT

Ms Stephanie Horan

QLD

Mr Matthew Palmer

NSW

Mr Ashley Burns

QLD

Ms Toni Jewell

VIC

Ms Jo-Anne Scullin

WA

Mr Mark Caile

VIC

Ms Sofia Kette

SA

Mr Brian Starke

ACT

Ms Katerina Dandanis

VIC

Mr Kah Shing Lee

ACT

Mr Joshua Storey

QLD

Ms Taylor Macdonald

NSW

Mr Lee Walker

NSW

Mr Sean Duce
Mr Yash Gandhi

NSW
WA

Mr Benjamin McIver

NSW

VIC

Ms Elissa Young

VIC

Congratulations to the following who were recently accredited as Fellows
Mr Anthony Black

NSW

Mr Peter Lange
Mr Francis Leahy

NSW

Mr Toby Shnookal

VIC

Mr Ian Stewart

VIC

Dr Donald Charrett

VIC

Mr Greg Curtin SC

NSW

Mr Robert Newlinds SC

NSW

Mr Russell Thirgood

QLD

Ms Joachim Delaney

NSW

Ms Bridie Nolan

NSW

Dr Michael Wolff

VIC

Mr Gregory Harris QC

VIC

Mr Edward Reilly

VIC

Mrs Caroline Kirton QC

VIC

Mr Martin Scott QC

VIC

WA

Welcome to our new Members and Associates who joined between 1 Jan and
30 June 2015
Mr Adrian Ames

WA

Mr David Coleman

NSW

Miss Sara Rayment

WA

VIC

Mr Alain Musikanth

WA

Mr Robert Atcheson

NSW

Mr Philippe Girard-Foley

Mr Kenneth Barlow QC

QLD

Mr Saddam Hossain

NSW

Mr Ian Prudden

VIC

Mr Tobias Beard

QLD

Mr Paul McArd

NSW

Mr Simon Stanford

WA

Mr Frank Boitano

NSW

Ms Pamela McGhee

QLD

Mr Martin Carter

NSW

Lee Murray

WA
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BRONWYN LINCOLN
PARTNER, HERBERT SMITH FREEHILLS

Member Profile: Bronwyn Lincoln

B

ronwyn Lincoln
practices in international
commercial arbitration
and cross border
litigation. She has advised
and acted for clients across
a range of industries,
including telecommunications,
resources, consumer products,
pharmaceuticals and real
property. She also regularly
works with clients to develop
strategies to manage risk
in offshore contracting and
investment, including effective
dispute resolution processes,
enforcement of contractual rights
across multiple jurisdictions and
complex conflict of laws.
Bronwyn has broad experience
in advising and guiding clients
through foreign regulatory and
criminal investigations and has
advised on extradition risks in
relation to fraud and bribery
proceedings. Read more
What/Who inspired your
interest in arbitration?
From early on in my career
in Australia, I gained
experience in a range of
dispute resolution processes,
including both litigation and
arbitration. My early arbitration
experience involved building

I are continuing the tradition as
we raise our children.
What do you consider the
most over-rated virtue?

and construction disputes
in Australia. My interest in
international commercial
arbitration developed after a
secondment to Clifford Chance
in London where I first saw
an established international
arbitration practice exist in
parallel with the litigation
practice. I was intrigued by
the truly international aspect
of the disputes, the application
of foreign laws, the interface
of common law and civil law
practice in arbitral proceedings
and the role of the arbitral
institutions. I was unaware of
any such practice in Australia
at the time. I now see it as
serendipitous that at the time I
returned to Australia, many of
the firm’s clients had ventured
offshore and within a short
time I was acting for one of
those clients commuting to
Delhi, Paris, Rome and Geneva
conducting a major ICC
arbitration before some of the
world’s most eminent arbitrators.
Having been thrown in at the
deep end, there was no going
back.
What traits make a good
arbitrator?
A good arbitrator must be fair,
courageous, ethical, hardworking

I was a child. There are so
many books that have made
an impression on me over
the years, that I am reluctant
to nominate any one as a
favourite.

and calm – he or she must earn
the respect of the parties and
must at all times recognise that
to those parties, that arbitrator
is the face of arbitration. A good
arbitrator must understand his
or her strengths and be willing to
ask for guidance or clarification
where it is required. He or she
must also be respectful of his
or her co-arbitrators, but in
doing so maintain independent
thought.

Patience. Whilst there are
times when it is important and
can bring rewards, life is too
short to work to other people’s
timelines.

What is your idea of perfect
happiness?

What is your favourite piece
of literature?

Grant me the serenity to accept
the things I cannot change,

I don’t subscribe to the concept
of ‘perfect happiness’; for me
happiness is more about balance
and freedom. My sources
of happiness are my family,
a career in a field I love, the
resources to travel and learn and
my friends.

I always find this a difficult
question to answer. I am never
without a book – I read widely
and regularly and have since

The courage to change the
things I can,

What is your greatest fear?
Being buried alive (although I
also don’t like mice)
What is your greatest
extravagance?
Travel. I have been fortunate to
have studied overseas, travelled
extensively through my work and
grown up in a family where travel
is part of life. My husband and

What is your favourite piece
of music?
The Barcarolle from The Tales of
Hoffmann (Offenbach), with Viva
La Vida (Coldplay) for a more
contemporary option.

What is your favourite film?
I don’t have a favourite film,
but in recent years some of
the films which have stood out
for me include The Best Exotic
Marigold Hotel, The King’s
Speech and The Fault in our
Stars.
What credo/maxim/motto
inspires you?

And the wisdom to know the
difference.

What is your
favourite journey?
Any journey I take
with my husband,
sons and daughter.
Most recently we
explored the north
of Norway high
above the Arctic
Circle. It was
entrancing.
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