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President's Report

“The Intersection of Courts and Arbitral Bodies”: Albert Monichino QC thanking The Hon Ian Callinan AC who drew a record number
of registrants to the CIArb Australia event hosted by Ashurst on 9 December

Welcome to the December 2014 edition of our flagship publication,
The CIArb Australia News.

T

his final report for
the year provides an
opportunity to reflect
on the activity and
achievements that reinforce
Australia’s position as a
pro-arbitration business
destination. These include
recent decisions by Australian
courts, and new Free Trade
agreements with China and
Korea that contain InvestorState Dispute Settlement
clauses. The latter represents
a significant development for
Australian investors
and arbitrators.
On an institutional level, the
past five months have been
very busy. As the following
pages demonstrate, CIArb
Australia has hosted numerous
arbitration-related events
throughout Australia featuring
eminent practitioners. Our
latest seminar in Queensland
featuring former Justice of
the High Court of Australia,
The Hon Ian Callinan AC,
attracted 130 registrants. We
are grateful to the various law
firms who sponsored these

outstanding events. In addition,
in conjunction with NSW
Young Lawyers, we held an
international arbitration moot
competition, the final of which
was presided over by The Hon
Justice Lindsay Foster of the
Federal Court of Australia, who
is the Arbitration Co-ordinating
Judge in the Sydney Registry
of the Court. In addition we
held an international arbitration
award writing course which
culminated in an award writing
exam on 22 November 2014.
All of this activity, I believe,
reflects the growing interest
in arbitration in Australia.
Membership
It is also pleasing to note
that CIArb Australia’s
membership is on the upward
trend, including nearly 100
registered young members.
Congratulations to James
Healy, who was recently
elected to the CIArb Young
Members Steering Group as
Australia’s representative.

New Communication Platforms
As mentioned in my previous
report, we recently embarked
on an overhaul of our
communication platforms.
I am pleased to announce that
CIArb Australia’s new website is
now online at www.ciarb.net.au.
Its features include:
• A mobile and tablet friendly
format.
• Online event / course registration
module.
• Members area for exclusive
content and conversations (to
be introduced in the New Year).
In addition, The CIArb Australia
News now sits on a digital
platform, which allows for better
reading and sharing of content.
Many thanks to Gianna Totaro
for implementing these reviews
in record time.
New Council Appointments
Welcome to Paul Menzies QC
(NSW) and John Arthur (VIC)
who were recently appointed
to the CIArb Australia Council,

replacing Sam Lutterell and
Michael Sanig. I am sure they
will make a valuable contribution.
CIArb Biennial Congress, Dubai
I was pleased to attend the CIArb
Biennial Congress in Dubai on 21
– 22 November as it provided an
opportunity to discuss with fellow
branch heads and the CIArb
Secretariat significant issues
arising in respect of policies,
structure and management of
the organisation. It was also
the occasion of the presidential
elections. Datuk Sundra Rajoo,
Director of the KLRCA in Malaysia,
was elected global President
for 2016 while Lebanese-French
arbitrator, Nayla Comair-Obeid
was elected global President for
2017. This result reflects CIArb’s
growing international perspective
(with 60% of its membership now
located outside of the UK). The
election result also recognises
the importance of the AsiaPacific and the Middle East in the
arbitration world.
2015 Diploma in International
Commercial Arbitration Course
Preparations for the Diploma
course in Sydney for April 2015

are well advanced. The CoCourse Directors are Malcolm
Holmes QC and myself. Our
sponsors include UNSW and
top commercial law firms, with
support from global and regional
arbitral bodies. The impressive
Faculty comprises arbitration
specialists from within and
outside Australia. Of note, a
cocktail party, with a keynote
guest speaker, will be held on
the evening of Wednesday 22
April 2015. Details regarding
registration to this event will be
circulated in due course.

oral history project, which will
be launched in Melbourne on
5 March 2015, and then shown
around the country at Centenary
events. Produced by Juliette
Brodsky, who has undertaken
similar projects for the Victorian
and New South Wales’ Bars,
it involves a compilation of
interviews which traces the
history of CIArb Australia since
its inception in 1995. Thanks to
Julie Soars for co-ordinating
this important project. For
further details on the Centenary,
please visit our website.

CIArb Centenary 1915 - 2015

Season’s Greetings

As previously reported, the
Chartered Institute of Arbitrators
is celebrating its Centenary in
2015. This is a unique opportunity
to show case the Institute and
its work in the promotion of
arbitration and other forms of
dispute resolution on a global
scale. For its part, CIArb
Australia's Centenary Committee,
chaired by Caroline Kenny QC,
is planning to hold events in each
State, culminating in a gala dinner
as part of Sydney Arbitration
Week in November 2015. We
have commissioned a multimedia

Finally, on behalf of our Council
and Chapter Committees,
I would like to take this
opportunity to thank you for your
support and extend our best
wishes for the festive season
and the year ahead.

Albert Monichino QC
President
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Launch of CIArb Australia NSW Chapter 2014-2015
When: Friday 31 October 2014
Where: Baker & McKenzie, Sydney
Photos: Rick Stevens

T

he Hon Murray Gleeson
AC, the Patron of CIArb
Australia, was the guest
speaker at the launch
of the NSW Chapter of CIArb
Australia 2014 - 2015 on Friday
31 October 2014. Over 80
legal professionals including
in-house counsel, academics,
barristers, law firm partners
were in attendance in addition
to special guests including the
Chief Justice of the Federal
Court of Australia, the Hon
James Allsop; former Solicitor
General of Australia, Dr Gavan
Griffith AO QC and Judge of
the Tokyo District Court, the
Hon Shota Watanuki.
The topic of his address,
Award Writing in International
Arbitration, tied in very neatly
with the second tutorial of our
Award Writing course held in
Sydney the following day.
Mr Gleeson’s insightful
comments were especially
valued by guests who had flown
in from interstate, as well as
those who reside in Sydney.

In a comprehensive talk on
the subject Mr Gleeson covered
the basics of award writing in
international arbitration, as well
as tackling some of the issues
that are more contentious,
including the scope and
necessity for reasons in an
international award and how
to assess costs in an
international award.
Jo Delaney, MC, for the
evening represented our host,
Bakers & McKenzie, who this
year are celebrating 50 years
service in Australia.
CIArb Australia Trustee,
Malcolm Holmes QC, gave
a vote of thanks, and also
launched the forthcoming
Diploma Course in International
Arbitration we are conducting in
Sydney, 18 - 25 April next year.
CIArb Australia’s President
Albert Monichino QC
announced the winner of the
inaugural CIArb Australia
Essay Writing Competition,
Reyna Ge and re-launched
the NSW Chapter with the

customary bottle of champagne.
I am pleased to be leading a
dedicated Chapter Committee
comprising of Angus Stewart
SC (Barrister, 12 Wentworth/
Selborne), Natalie Puchalka
(Lawyer, Holding Redlich),
Jo Delaney (Special Counsel,
Baker & McKenzie), Sandrah
Foda (Barrister, Third Floor,
St James Hall Chambers) and
Paul Menzies QC (Barrister,
12 Wentworth/Selborne). We
have a number of interesting
events planned for 2015 so stay
posted for updates. We are also
open to suggestions for future
events from our members.

Natalie Puchalka, Angus Stewart SC,
Julie Soars and Jo Delaney

1. Albert Monichino QC 2. The Hon Murray Gleeson AC 3. Paul Menzies QC (12 WentworthSelborne), Greg Harris QC
(Aicken Chambers) and Bridie Nolan (12 WentworthSelborne) 4. The Hon James Allsop (Chief Justice of the Federal Court
of Australia) 5. Robert Newlinds SC (Banco Chambers) 6. Reyna Ge (UNSW) and Albert Monichino QC
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students from around Australia.
It gives me great pleasure to
announce the winner of the 2014
Inaugural CIArb Australia Essay
Competition is Ms Reyna Ge.
Reyna is a fourth year Commercial
Law student from UNSW.
With no further ado I formally
re-launch the NSW Chapter.
We are honoured this evening
to have Mr Gleeson speak to us
about award writing. Julie will
introduce him in a moment. I do
not wish to steal her thunder,
but may I put in context the
importance of the subject.

CIArb Australia NSW launched: Albert Monichino QC, Julie Soars, The Hon Murray Gleeson AC, Jo Delaney and Malcolm Holmes QC

Launch of CIArb Australia NSW Chapter 2014-2015
Albert Monichino QC
Launch Remarks
Good evening Distinguished
Guests, Ladies and Gentlemen.
I am pleased to be with you
tonight to re-launch the NSW
Chapter of CIArb Australia.
And it is not by design we do
so on Halloween night and
the eve of All-Saints Day. As it
happens, tonight’s proceedings
coincide with the 2nd Award
Writing Course tutorial.

In Catholic theology, All-Saints
day commemorates all those who
have attained the beatific vision
in Heaven. In Chartered Institute
lexicon, this is equivalent to
passing the Award Writing Exam.
I would like to acknowledge past
Presidents who are with us tonight
– Malcolm Holmes QC and
John Wakefield. It is great to see
NSW CIArb Directors present this
evening which include: Damian
Sturzaker, Julie Soars, Paul
Menzies QC and Jo Delaney.

The relaunch provides an
opportunity for us to remind
ourselves of our objectives
going forward.
We have recently held an
international arbitration moot in
conjunction with the NSW Young
Lawyers. I would like to publicly
acknowledge the great work
of Erika Williams of Baker &
McKenzie in that regard.
Also, we launched the inaugural
CIArb Australia Essay
Competition amongst law

Click below

“Awards are incredibly powerful
documents. Because awards are
part of our stock and trade, we can
sometimes lose sight of this. But
the power an arbitrator wields when
rendering an award is exceptional.
We are all familiar with the classical
image of justice, with the scales in
her left hand and a sword in her right.
Well, in international arbitration that
sword is more like an M16. In making
his award, an arbitrator is generally
issuing a decision that: (a) cannot
be reviewed on the merits; and (b) is
enforceable around the world.
No state judge anywhere has
anything like that kind of power.
And arbitrators wield this power
with very little accountability.
(a)It is often not clear what (if any)
ethical rules apply to them;
Click below

australian Barristers
for international
arBitration
banco.com.au

Untitled-10 1

A former Deputy SecretaryGeneral of the International Court
of Arbitration of the ICC has
remarked that:

Banco
CHAMBERS
5/11/14 9:24 AM

(b) they are usually either partially
or wholly immune from suit;
their decisions in commercial
arbitration are rarely publically
available; and

lifetimes, as opposed to Baby
Boomers who tend to take a job for
life. Murray Gleeson has had more
than five careers and 20 employers
and the list just keeps on growing.

(c) there’s no guide to tell you
which international arbitrators are
good, which are bad and which
are just plain ugly.”

For example, Murray has been a
tutor in law at St Paul’s College, a
solicitor, editor of The Sydney Law
Review, barrister (appointed a QC in
1974), a part time university lecturer,
on the Council of and a former
President of the Bar Association,
former Chief Justice of NSW, a
Lieutenant Governor of NSW and
former Chief Justice of the High
Court of Australia (a role he held for
10 years from 1998 to 2008).

No one would dare describe our guest
speaker in such derogatory terms.
I give you Julie Soars.
Julie Soars
Introduction to Guest Speaker
It is my pleasure tonight to
introduce to you our guest speaker
The Hon Murray Gleeson AC.
It is trite to say that Murray Gleeson
does not need an introduction – his
achievements and his contributions
to society particularly through his
work with the judiciary, including
as the former Chief Justice of the
High Court, are so well known. His
somewhat tongue in cheek nickname
as the “Smiler” is now notorious
since Michael Pelly’s book Murray
Gleeson: The Smiler was published.
What I wanted to touch on tonight
in my introduction is a few things
about Murray Gleeson that are not
so well known.
For example, did you know that
Murray Gleeson, despite his age
and experience, is closer to being
a member of Gen Y rather than a
Baby Boomer?
The reason I say this, is that it is said
that each Gen Y will five careers and
20 employers across their working

Since stepping down from that
role, Murray has not slowed
down. He is a non permanent
judge of the Hong Kong Court of
Final Appeal (his Chinese name
is Jì Lìxìn which I am reliably told
means wise and learned one), the
Patron of CIArb Australia and an
active arbitrator sitting on both
domestic and international cases.
Another thing of which you may not
be aware, is that Murray Gleeson is
a very good tennis player. I am told
that he plays to win, and uses spin
to catch his opponents off-guard.
It is also reported in the press that
he has been known to require his
opponents, as a mark of respect, to
kneel down when receiving serve on
the tennis court.
So without further ado, I invite
Murray Gleeson, our patron and
a strong supporter of arbitration
in Australia, to address on
the topic "Award Writing in
International Arbitration".
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Arbitration back
in the spotlight

No state judge anywhere has anything like
that kind of power. And arbitrators wield
this power with very little accountability:
(a) it is often not clear what (if any)
ethical rules apply to them; (b) they are
usually either partially or wholly immune
from suit; their decisions in commercial
arbitration are rarely publically available;
and (c) there’s no guide to tell you which
international arbitrators are good, which
are bad and which are just plain ugly.”
The star attraction
In introducing the Hon Murray Gleeson
AC, NSW state convenor and barrister
Julie Soars described the different careers
and employers of the former chief justice
placing him as a member of Generation
Y rather than a baby boomer (despite his
age and experience).

Jo Delaney
Lawyers Weekly
19 November 2014

For example, he has been a tutor in law...
Read more

Celebrating the 50th anniversary of our
presence in Australia, Baker & McKenzie
was honoured to host this prestigious
event. Attracting distinguished guests
and practitioners from across Australia
and beyond –including the Chief Justice
of the Federal Court of Australia, the Hon
James Allsop; former government solicitor
of Australia, Dr Gavan Griffith AO QC;
and judge of the Tokyo District Court, the
Hon Shota Watanuki – it was the perfect
platform to relaunch the NSW Chapter,
whose members represent 35 per cent of
the entire CIArb Australia membership,
and to announce new initiatives including
the CIArb Australia Essay Competition,
which was won this year by Ms Reyna Ge
from the University of NSW.

YOUNG AT HEART
Misa Han
The Australian Financial Review
7 November 2014
We all imagine retired judges to take a
breather after a long run at the bench,
sitting on a reclining chair while sipping
fine wine on a well-deserved cruise trip to
the Mediterranean.
Not so for high achiever and former High
Court judge Murray Gleeson. At 76, he is
acting as a non-permanent judge of the
Hong Kong Court of Final Appeal and an
arbitrator for domestic and international
cases.

Also in attendance were students of the
CIArb Australia Award Writing Course.

For his new career in Hong Kong he has
adopted a Chinese name – Jì Lìxìn – which
apparently means “wise and learned one”.

As CIArb Australia president Albert
Monichino QC remarked in his launch
address, “It is not by design we are here
on Halloween and the eve of All Saints’
Day. As it happens, tonight’s proceedings
coincide with the second Award Writing
Course tutorial. In Catholic theology,
All Saints Day commemorates all those
who have attained the beatific vision in
Heaven. In the Chartered Institute lexicon,
this is equivalent to passing the Award
Writing Exam!”
He went on to note the importance of
award writing by quoting a former deputy
secretary-general of the International
Court of Arbitration of the International
Chamber of Commerce, Jennifer
Kirby: “Awards are incredibly powerful
documents. Because awards are part of
our stock-in-trade, we can sometimes
lose sight of this. But the power an
arbitrator wields when rendering an award
is exceptional. We are all familiar with the
classical image of Justice, with the scales
in her left hand and a sword in her right.
Well, in international arbitration that
sword is more like an M16. In making
their award, an arbitrator is generally
issuing a decision that (1) cannot be
reviewed on the merits, and (2) is
enforceable around the world.

In fact, his resume is so busy he might as
well be a member of Gen Y than a baby
boomer, barrister Julie Soars said at a
Chartered Institute of Arbitrators Australia
NSW event last Friday.
“Each Gen Y will have five careers and 20
employers across their working lifetimes,
as opposed to baby boomers, who tend
to take a job for life,” she said. “Murray
Gleeson has had more than five careers
and 20 employers and the list just keeps
on growing.”
It is a long list indeed.

1. Toby Shnookal QC (Owen Dixon Chambers) and Russell Thirgood
(Partner, McCullough Robertson) 2. Damian Sturzaker (Partner, Marque Lawyers)
and Sam Hossain (Intern, AIDC) 3. Angus Stewart SC (12 WentworthSelborne)
and Gregory Nell SC (New Chambers) 4. Andrea Martignoni (Partner, Allens) and
Jonathan Light ( Senior Associate, Allens) 5. Donna Ross (The Ross Law Firm) and
The Hon Shota Watanuki (Judge, Tokyo District Court) 6. Philip Loots (Counsel,
Wheatstone Project LNG Plant) and Dr Donald Charrett (MTECC) 7. Natalie Puchalka
(Lawyer, Holding Redlich), The Hon James Allsop (Chief Justice, Federal Court of
Australia) and Bridie Nolan (12 WentworthSelborne) 8. Stanley Wang (Lawyer,
Minter Ellison), Nikhil Mehta (Commercial Legal, Leighton Contractors and Kai Smith
(Lawyer, Minter Ellison)

1. Ian Cartwright (Director, Contract Services, Turner & Townsend), Erika Williams
(Associate, Baker & McKenzie) and Stephen Ipp (Barrister, NineWentworth)
2. Graeme Little SC (ElizabethStreetChambers), Michael Crimmins (Barrister,
Ada Evans Chambers) and Michael Williams SC (William Dean Chambers)
3. Prof Luke Nottage (Sydney Law School), Malcolm Holmes QC, The Hon Shota
Watanuki and John Wakefield (Chairman, Holman Webb) 4. Barry Tozer and
Angela Bowne SC (Blackstone Chambers) 5. Albert Monichino QC and
Dr Gavan Griffith AO QC 6. John Wakefield, Anthony Black SC (ElizabethStreet
Chambers) and Paul Menzies QC 7. Kirk Simmons (Senior Associate, DLA Piper),
Michael Eagle (Barrister, Edmund Barton Chambers) and Harriet Foster (Solicitor,
DLA Piper) 8. Christoper Larkins (Law Student, Macquarie University) and Ben Mahler
(Associate Director, KordaMentha)

The former judge had a stint as a law tutor,
a solicitor, the Sydney Law Review editor,
a barrister, a part-time university lecturer,
the president of the Bar Association, chief
justice of NSW Supreme Court and NSW
lieutenant-governor before getting the top
job on the High Court bench.
On top of all that, Hearsay understands
he also uses spin to catch his tennis
opponents off-guard and requires his
opponents to kneel down when receiving
his service on the tennis court as a mark
of respect.
A game of tennis, anyone?
Read more
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The Hon Murray Gleeson AC
ciarb australia patron and companion
of the chartered institute of arbitrators, Sydney

Reyna Ge
Law Student, University of NSW, Sydney
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Writing Awards in International
Commercial Arbitrations

T

he aspects of an award
that are most likely to
cause difficulty are
the formulation of the
declarations, orders or other
relief made or granted as the
outcome of the arbitral process,
and the expression of the
reasons for the result.

In some foreign jurisdictions
there are additional formalities,
such as registration of the award.

Before developing these topics,
it is convenient to refer to
certain formal and structural
requirements of an award.

Furthermore, the application of
the New York Convention on the
Recognition and Enforcement
of Foreign Arbitral Awards turns
upon where an award is made.

Formal Requirements

Article 20 of the Model Law
deals with establishing the
place of arbitration.

Article 31 of the UNCITRAL
Model Law on International
Commercial Arbitration (the
Model Law), which is picked up
by the International Arbitration
Act 1974 (Cth), deals with the
form and contents of an award.
It makes only a small number of
requirements. The award must
be in writing and must be signed
by the arbitrator or arbitrators. It
must state the reasons on which
it is based. It must state its date
and the place of arbitration. (The
award is deemed to have been
made at that place.)
After the award is made, a
signed copy is to be delivered
to each party.

The practical significance of the
place of arbitration is that it will
normally identify the jurisdiction
to which the arbitration is subject,
and the law of the arbitration.

Deeming the award to have
been made at the stated place
of arbitration serves a useful
purpose where, as often happens
in international arbitrations,
there are three arbitrators from
different jurisdictions and the
award may be signed in three
different localities.
Structural Requirements
To an extent, these are dictated
by practical considerations related
to recognition
and enforcement. They also
flow, in some respects, from

Australia and International Arbitration: Rising to the
Challenge of Improving Regional Competitiveness
the express obligation to state
reasons and the implied necessity
to produce a coherent instrument
that satisfies the description of an
arbitral award.
As to recognition and
enforcement, it is the coverage
given by the New York Convention
that is one of the main reasons
parties agree to international
arbitration.
Many States, including some
of Australia’s major trading
partners, which are reluctant
to commit to the enforcement
of judgments of foreign courts,
have bound themselves by
international agreement to the
enforcement of foreign arbitral
awards. This is not the occasion
to go into the reasons for that.
When an Australian arbitrator
is writing an award in an
international arbitration there is
the prospect that it may need
to be enforced in a jurisdiction
with a legal culture that is not the
same as our own. Internationally
accepted standards, even if not
essential to the validity of an
award, create expectations that
should be respected in order to
facilitate enforcement.
Read more

I

nternational commercial arbitration
is a multi-billion dollar venture.
Cities such as London, for instance,
handle cases with a combined
value of USD 40–50 billion each year.1
Not surprisingly, numerous countries
have recognised the benefits of being
a preferred venue for arbitration
proceedings, sparking increasing
global competition for this business.
Australia is one country that is
seeking to promote its profile as a
seat for international commercial
arbitration, especially in the AsiaPacific. A number of legislative
and practical steps have been
taken in order to work toward this
goal. However, further measures
can and should be taken, though
whether these will be sufficient to
overcome the inevitable competitive
disadvantage that Australia faces
due to its geographical location has
been questioned.2

This essay discusses three steps
which Australia can take in order to
improve its international reputation
and make it more competitive
as a seat in the rapidly growing
Asia-Pacific region. The first is
further amending the International
Arbitration Act 1974 (Cth) (‘IAA’) so
as to clarify ambiguities left following
the 2010 amendments. The second
concerns legislative responses to
increasingly popular procedures
such as arb-med and emergency
arbitrations. Broad future reforms
that can be implemented to ensure
Australia maintains international best
practice are also discussed.
Summary of Recent
Australian Developments
Australia has been relatively
proactive in its approach to
international commercial arbitration.
In the past five years, it has

enhanced its arbitration legislation
and practical infrastructure
following a review commenced
by the Commonwealth AttorneyGeneral in November 2008.3
In terms of legislation, the IAA
was amended in 2010 and
uniform Commercial Arbitration
Acts (‘CAAs’) have been
progressively implemented in
each State. Both these reforms
have implemented the 2006
version of the United Nations
Commission on International
Trade Law (‘UNCITRAL’) Model
Law on International Commercial
Arbitration (‘Model Law’), in light
of the legislature’s intention to
provide a ‘strong legal framework’
for arbitration that draws upon
internationally accepted practice.4
In general, these reforms have...
Read more

* University of New South Wales, reyna.ge11@gmail.com
1. 1 Stephan Wilske and Todd J Fox, ‘The Arbitrator and the Arbitration Procedure – The Global Competition for the “Best” Place for International
Arbitration – Myth, Prejudice and Reality Bits’ in Christian Klausegger et al (eds), Austrian Arbitration Yearbook (Manz’sche Verlagsund
Universitätsbuchhandlung, 2009) 383.
2. AA de Fina, ‘Swings and Roundabouts – Developments in Arbitration in Australia’ (2012) 28 Building and Construction Law Journal 169.
3. See Attorney-General’s Department, Review of the International Arbitration Act, Discussion Paper (2008).
4. See Clyde Croft, ‘Recent Developments in Arbitration in Australia’ (2011) 28(6) Journal of International Arbitration 599; Hon Robert McClelland,
‘International Commercial Arbitration: Efficient, Effective, Economical?’ (Speech delivered at the Australian Centre for International Commercial
Arbitration’s Conference, Melbourne, 25 November 2009).
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MELBOURNE: Griffith
on the ISDS debate

Global Arbitration Review
24 November 2014
Gavan Griffith QC, the former solicitorgeneral of Australia and a prominent
international arbitrator, talked about the
ongoing Australian debate about investorstate dispute settlement (ISDS) clauses
at the Melbourne Commercial Arbitration
and Mediation Centre. Melbourne-based
barrister Eugenia Levine reports.
With the G20 member states about to
descend on Brisbane in November and
multilateral trade agreements on the
agenda, it was topical to have Gavan
Griffith QC provide practitioners
in Melbourne with his informed and
experienced view on a far ranging list
of topics, including investor-state and
international commercial arbitration. He
took part in a “conversation” with the
president of the Chartered Institute of
Arbitrators in Australia, Albert Monichino
QC, and myself.

In Conversation with Dr Gavan Griffith AO QC
When:
Where:
Panel:
MC:
Photos:

I

9 October 2014
Melbourne Commercial Arbitration and Mediation Centre
Albert Monichino QC and Eugenia Levine, Barrister, Victorian Bar
John Arthur
David Johns

Griffith addressed the debate in Australia
about the inclusion of investor-state
dispute settlement clauses in investment
agreements, which commenced with
the Australian government’s policy
announcement in April 2011 not to include
ISDS in future agreements. That policy
has since been overturned.

n the third of the series of CIArb Australia Victorian Chapter’s ‘fireside chats’ with prominent arbitrators,
Dr Gavan Griffith AO QC, provided an erudite and entertaining masterclass for those in attendance
with his informed and experienced view on a far ranging list of topics, including investor-state and
international commercial arbitration.

More recently, the debate has been
reignited by the Australian Senate’s
committee reportin relation to an
anti-ISDS bill introduced by Greens
senator, Peter Whish-Wilson, seeking to
impose a legislative prohibition on future
Australian governments including ISDS
clauses in bilateral investment treaties
and investment chapters of free trade
agreements.

The event featuring the former Solicitor General of Australia was supported by the Victorian Bar and
CommBar, and provided an opportunity for aspiring and experienced arbitrators to obtain useful insights
from one of the world’s pre-eminent international arbitrators.

Click below

1. Rena Burton (Barrister, Dawson Chambers), Vicky Priskich (Barrister, Victorian Bar)
and Dr Peter Johnston (Law, Monash University) 2. Alicia Taylor (Trainee Lawyer,
TF Grundy), Erik Dober (Project Officer, Judicial College of Victoria) and Jesse Rudd
(Barrister, Victorian Bar) 3. Caroline Kirton QC (Owen Dixon Chambers) and
Dr Donald Charrett ( Barrister, MTECC) 4. Nerida Wallace (CEO, Law Institute
of Victoria) and Adam Rollnik (Barrister, Owen Dixon Chambers) 5. Peter Willis
(Barrister, Joan Rosanove Chambers), Eugenia Levine and Michael Heaton QC
For more information or to find out how Merrill can assist you, contact Susan Belair,
susan.belair@merrillcorp.com or call +61 2 9225 3504.

(Chancery Chambers) 6. Steve White (SW Computer Law) and Colin King
(Barrister, Owen Dixon Chambers)

Griffith commented that the inclusion
of ISDS clauses in BITs is part of an
established system of investor-state
arbitration, which provides crucial
protections and safeguards to investors,
including, importantly, to Australian
investors investing in developing
countries. Albert Monichino pressed
Griffith on some of the perceived
weaknesses in the investor-state
arbitration system (including the lack
of any system of precedent and the
potential creation of regulatory chill),
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UNCITRAL upon its adoption of
the Model Law in 1985.
On his return to the Bar and
private practice, Dr Griffith quickly
built a wide ranging arbitration
practice, such that he now
practises offshore full-time as
an international commercial and
investments disputes arbitrator.
Peter Willis
Barrister, Victorian Bar, Melbourne

View Profile

Reflections on a Career in International
Arbitration: Dr Gavan Griffith AO QC

T

he skills, training and
knowledge of Australian
counsel and arbitration
practitioners were
the equal of any in the world,
according to international
arbitrator, Dr Gavan Griffith
AO QC.

He offered this assessment in
conversation with CIArb Australia
President Albert Monichino QC
and barrister and arbitral tribunal
secretary Eugenia Levine, in the
light and airy surrounds of the new
Melbourne Commercial Arbitration
and Mediation Centre on 9
October 2014.
Dr Griffith pointed out that the
Australian legal context is now
favourable to modern international
arbitration: judgments of the
High Court of Australia, the
Federal Court of Australia, state
Supreme Courts – as well as
extra-curial speeches – showed
that the present generation of
Australian judges understood and
embraced the philosophy and
purpose of the UNCITRAL Model
Law on International Commercial
Arbitration, pithily summarised

as offering the great advantage
that, with a minimum of judicial
intervention, parties had the
freedom to select a forum and
form of dispute settlement where
the tribunal had the right to be
wrong. Australia had moved on
from a lingering hankering for
the old London –model of heavy
judicial supervision
over arbitration.
Turning to the question of how to
build international arbitration in
Australia, Dr Griffith suggested
a number of initiatives. First,
Australian companies needed
to select an Australian seat for
arbitration; secondly, the Australian
professions and arbitral institutions
needed to submerge interstate
rivalries and present a unified
offering; thirdly, Government
investment and support was
needed to offer international
best practice facilities and
legislative environment. Finally,
Australian practitioners had to
make their skills and expertise
known to prospective clients
outside Australia, through
conferences, visits and writing
and giving papers.

For young Australian
practitioners, Dr Griffith urged
the benefits of serving in
the administration of arbitral
panels or as an assistant to an
arbitrator. Several have done
this, to advantage.
The Road to a Career in
International Arbitration
Gavan Griffith himself offers
an interesting study. Called
to the Victorian Bar in 1964,
after a few years he undertook
post-graduate study at Oxford,
earning his D.Phil at a time when
the domestic Bar was distinctly
suspicious of ‘academics’.
When appointed senior counsel
in 1981, he had a wide ranging
commercial and constitutional
and administrative law practice.
His first acquaintance with
international commercial
arbitration was as leader of
the Australian delegation to
UNCITRAL in the 1980s. This
role was a traditional part of the
office of Solicitor-General of
the Commonwealth of Australia,
which he held from 1984 to
1998. He was Vice-Chairman of

The first half of the conversation
offered fascinating insights
into the world of investorState arbitration. This differs
from international commercial
arbitration between private
contracting parties, by operating
under the rules of public
international law and involving
claims by investors against
Nation States.
In investor-State disputes,
the arbitral tribunal may be
established ad hoc in the
conventional way or, more
usually, is convened under the
auspices of the International
Centre for the Settlement of
Investment Disputes (‘ICSID’).
Promoted by the World Bank in
1965, ICSID arbitration creates
an exception to the usual rule
that only States may sue States
in international fora. Since 2000,
new ICSID cases have been filed
at the rate of more than 25 a
year; Australians are the seventh
most frequently appointed
arbitrators, with Dr Griffith
prominent among them. Other
contemporary Australians active
as ICSID arbitrators include
Professors James Crawford
SC, elected in early November
to the International Court
of Justice, Michael Pryles,
Zachary Douglas, Doug Jones
AO and M. Sornarajah and
Justice Kerr of the Federal
Court. Past Australian ICSID
arbitrators include Professor
Maureen Brunt, Stephen
Charles QC, Sir Anthony
Mason, Andrew Rogers QC
and Sir Ninian Stephen.

The State’s consent to
arbitration may be expressed
in a bilateral or multilateral
Investment Treaty or free trade
agreement, or otherwise in a
concession agreement with
the investor or even in national
legislation. Despite their many
forms, Dr Griffith pointed out
that the BITs and FTAs contain
similar types of protection. ICSID
arbitrations have no seat as such
and are not subject to appeal.
However, the ICSID Convention
(Convention on the Settlement
of Investment Disputes Between
States and Nationals of Other
States) makes provision for
annulment on limited grounds.

In Dr Griffith’s
view, criticisms
of the investorState dispute
settlement
system for
undermining
state sovereignty
or importing
regulatory chill
did not stand
up to objective
scrutiny: such
treaties were
freely entered
into between
Nation States
and conferred
reciprocal
benefits.

asking whether the system should
and could be fixed or whether it was
irretrievably broken down.
Griffith expressed the view that the
criticisms were overstated and that the
system offers a viable way of resolving
disputes between foreign investors and
national governments, superior to the
alternatives available.
Avoiding Future Philip Morris Cases
Inevitably, the discussion turned to the
high-profile investor-state arbitration
between tobacco company Philip Morris
and the Australian government concerning
Australia’s legislation on the plain
packaging of cigarettes. Griffith noted
that this arbitration arose as a result of a
freely-negotiated BIT between Australia
and Hong Kong and should not be seen
as an attack on the rule of law.
The challenge by Philip Morris at the
investor-state arbitration level is being
made on the basis of an alleged breach
of the protection against “expropriation”
contained in the Australia-Hong Kong
BIT, Griffith explained It does not impact
on the operation of plain packaging laws
in Australia or the binding nature of the
High Court’s judgment with respect to
the constitutional validity of those laws,
which principally concerned the meaning
of the phrase “acquisition of property”
in section 51(xxxi) of the Australian
Constitution.
Griffith explained that the best way
to ensure that legitimate regulation
in the public interest does not give
rise to a claim by a foreign investor
for compensation under a BIT or an
investment chapter of an FTA is by
proper drafting: for example, including
a “public health” (or similar) exception
in the relevant agreement. This would
have the effect of limiting the ability of a
foreign investor such as Phillip Morris to
challenge the impact of legislation such
as the plain packaging laws.
The approach of including specific
exceptions in a BIT or an FTA rather than
excluding the investor-state arbitration
regime as whole would ensure that
Australia remains in step with other
developed nations and that Australian
investors can rely on certain international
protections commonly contained in
BITs (such as protections against
discrimination or expropriation without
compensation) when investing overseas.
Judicial Support for Arbitration
in Australia
Griffith emphasised the importance
of judicial support for arbitration to
Australia’s reputation as an arbitrationfriendly jurisdiction.
As a participant in the drafting of
the 1985 UNCITRAL Model Law on
International Commercial Arbitration
(now enacted as Australian law in the
International Arbitration Act 1974 (Cth)),
he stressed the need for courts to refrain
from applying conventional common
law standards when reviewing and
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supervising arbitral decisions, and to
adopt a non-interventionist approach.
He said that decisions such as the High
Court’s judgment in TCL Air Conditioner
(Zhongshan) Co Ltd v Judges of the
Federal Court of Australia (2013) 295 ALR
596 are a step in the right direction.
Fireside Chats
The event on 7 October was the third in
a series of “fireside chats” with leading
arbitration specialists hosted by the
Victorian chapter of CIArb. Earlier this
year, the Melbourne centre also held
“fireside chats” with leading Australian
arbitrator and Clayton Utz partner, Doug
Jones, and with Karyl Nairn QC, an
Australian from Perth who is co-head of
the global international arbitration and
litigation practice at Skadden Arps Slate
Meagher & Flom in London.
Levine recently served as counsel
assisting the arbitral tribunal chaired by
Griffith in an investment treaty arbitration
against the government of Turkey.

Co-arbitrators give
verdict on Griffith’s
funding comments

Global Arbitration Review
20 November 2014
GAR has obtained a copy of the decision
declining to disqualify Australian arbitrator
Gavan Griffith QC from an ICSID case
against St Lucia over views he expressed
that claimants backed by third-party
funders should be liable for security for
costs in investor-state cases.
The decision dated 23 October sees
Griffith’s co-arbitrators Siegfried Elsing
and Edward Nottingham dismiss
arguments by US oil company RSM
Petroleum that their colleague’s views
revealed him to be biased towards
funders and funded claimants.
Griffith's "arguments and the wording,
in our view do not cast reasonable
doubt upon [his] capacity to issue an
independent and impartial judgment in
the present arbitration”, the arbitrators
said. While he may have "stepped
close to the edge" of what can be
considered objective reasoning he
had not crossed the line.

The audience
was treated to
a wide-ranging
and engaging
discussion and
was left both
entertained and
enlightened.
Eugenia Levine’s
reflection on the
discussion may
be read here.
Challenge to Arbitrator in
Investment-State Dispute
A live issue at the time, not
discussed, was one in which
Gavan Griffith was also the
centre of attention. In a current
ICSID arbitration involving
an oil concession and a
small Caribbean nation (RSM
Production Corporation v
Saint Lucia)( ICSID Case No.
ARB/12/10), a storm arose
among commentators when the
Tribunal by majority ordered the
applicant to provide security
for the respondent State’s
costs (Prof Siegfried Elsing,
President of the Tribunal and
Gavan Griffith, appointed by
respondent; Judge Edward W.
Nottingham, arbitrator appointed
by claimant, dissenting).
The particular focus of debate
was Dr Griffith’s concurring
opinion. He commenced in
orthodox fashion by noting that
the ordinary rule is that “save in
truly exceptional circumstances
there is little scope for security
for costs orders being made
against a claimant simpliciter
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under a BIT claim” for the reason
that “in a real sense, the risk
to a State of a self-identifying
investor claimant under a BIT
having no funds to meet costs
orders is inherent in BIT regimes.
As a general proposition it may
be said that a State party to a
BIT has prospectively agreed to
take claimant foreign investors
as it finds them”.
Nonetheless, in this case, Dr
Griffith had joined in ordering
security on the ground that
the claimant was funded by a
litigation funder. He advanced as
his “determinative proposition
… that once it appears that
there is third party funding of
an investor’s claims, the onus is
cast on the claimant to disclose
all relevant factors and to make
a case why security for costs
orders should not be made.”
With some pithy and direct
images, he had written:
“It is increasingly common for
BIT claims to be financed by an
identified, or (as here) unidentified
third party funder, either related
to the nominal claimant or one
that engages in the business
venture of advancing money
to fund the Claimant’s claim,
essentially as a joint-venture to
share the rewards of success
but, if security for costs orders
are not made, to risk no more
than its spent costs in the event
of failure.
Such a business plan for a
related or professional funder
is to embrace the gambler’s
Nirvana: Heads I win, and Tails I
do not lose.
The founders of the [ICSID]
Convention could not have
foreseen in any way the
emergence of a new industry
of mercantile adventurers as
professional BIT claims funders.
It is no reach to find that, as
strangers to the BIT entitlement,

such funders also should remain
at the same real risk level for
costs as the nominal claimant.”

These views,
together with
his view about
the onus of
proof on a
respondent
applying for
security for
costs, excited
an application
by the claimant
for disqualification
of Dr Griffith
as arbitrator.
Under the ICSID Convention
this is adjudicated by the other
members of the arbitral panel.
In a decision dated 23 October
2014, the disqualification
application was dismissed.
The ICSID Convention article
57 provides that an arbitrator
may be removed for “a manifest
lack of the qualities required
by” article 14, being “high
moral character and recognized
competence in the field of law,
commerce, industry or finance,
who may be relied upon to
exercise independent judgment”.
In determining a disqualification
application, the Panel held
that “circumstantial evidence
demonstrating the appearance
of dependence or bias must
be plain or obvious to an
independent third party based
on an objective and reasonable
evaluation of the evidence.” This

was not satisfied in this case:
The only evidence adduced in
support of disqualification were
Dr Griffith’s reasons on the
security for costs application.

Lead counsel to RSM, Karel Daele of
Mishcon de Reya in London, has called
the decision "interesting but disappointing
reading". Counsel to St Lucia, from
Freshfields Bruckhaus Deringer, did not
respond to a request for comment.

While noting references to
adventurers and gambler’s
Nirvana to be emphatic
and arresting, the Tribunal
concluded:

The subject of widespread reporting,
Griffith's views were set out in “assenting
reasons” to a decision of Elsing (the
tribunal president) holding that RSM, a
serial ICSID claimant, should provide St
Lucia with US$750,000 security for costs
because of its failure to comply with costs
orders in a previous claim it had brought
against Grenada.

"We regard the
language in
the Assenting
Reasons as
radical and
perhaps extreme
in tone, but not
to a degree
as to justify a
disqualification.
Dr Griffith may
well, with the
expressions used,
have stepped
close to the edge
of what can be
considered as
an objective
reasoning.”
Accordingly, the remaining
arbitrators held that these “do
not cast reasonable doubt
upon Dr Griffith’s capacity
to issue an independent and
impartial judgment in the present
arbitration.” The original ruling
on security for costs (13 August
2014) may be accessed here.

Griffith's views

A brief admission by counsel to RSM had
revealed that the claim was funded. While
Elsing said this created additional concern
that RSM would not comply with a costs
order against it, Griffith (appointed by
St Lucia) went further. He argued in his
assenting reasons that states should be
entitled to security for costs from funded
claimants in investor-state cases unless
the claimant can make a case that they
should not be liable.
Nottingham (appointed by RSM) dissented
from the majority view that the company
should provide security for costs, arguing
that such protection is not available under
the ICSID Convention. The opinions of all
three arbitrators are published here.
Strong and Figurative Metaphors or
Radical in Tone?
In their decision on disqualification,
Griffith's co-arbitrators noted that RSM's
proposal relied on an "expressed opinion,
which is subject to interpretation". In
absence of objective facts to support the
contention that Griffith was biased, they
focused their attention on “the manner in
which [he] expressed his views”.
While they ultimately found that the
arguments and their wording did not
cast doubt on Griffith's impartiality, the
arbitrators appear to have been in two
minds about the language he used.
RSM had argued in its disqualification
proposal that two phrases from the threepage "assenting reasons" – describing
funders as “mercantile adventurers” and
suggesting that they enjoy a “gambler’s
Nirvana: Heads I win, Tails I do not lose”
– were “radical in tone and negative and
prejudge the question whether a funded
claimant will comply with a costs award”.
The phrases could not be regarded as
mere “rhetorical emphasis”, RSM argued.
Elsing and Nottingham initially said
that the expressions were “strong and
figurative metaphors” that “primarily serve
the purpose of clarifying and emphasising
the point Dr Griffith purports to make”.
“We do not regard it to be established
that these terms reveal any underlying
bias against third-party funders in general
or [the] claimant in particular,” they said.
“The means of expressing a point of view
or articulating an argument may vary...
Read more
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Susanna Khouri
Investment Manager, IMF Bentham, Sydney

View Profile

Third Party Funding in Arbitration:
Some Recent Developments

T

he role of third
par ty funding
in international
commercial arbitration
and investment treaty
arbitration has been the
subject of a recent for thright
opinion from Gavan Grif fith
QC 1 and significant industr y
commentar y. A task force
has been formed to consider
the regulator y, ethical and
procedural issues relating
to third par ty funding in
international arbitration 2 . The
International Bar Association
(IBA) has recently reviewed
its Guidelines on Conflicts
of Interest in International
Arbitration and the Revised

Guidelines make reference
to duties of disclosure which
extend to relationships with
persons and entities that
have an economic interest
in the award 3 .

Funding arrangements are
structured to suit the specific
needs and interests of the
par ties, the dispute and the
laws governing the dispute
and the arbitration.

What are some of the
practical issues and key
themes which emerge from
these developments? How
might they be useful to
arbitration practitioners?

Funding may be provided
in many dif ferent ways
and through dif ferent
legal structures so it is
dif ficult to isolate a single
or standardised definition.
However, in general terms,
third-par ty funding of ten
involves a commercial funder
agreeing to pay some or all
of the claimant’s legal fees
and expenses in return for
reimbursement of the funder’s
direct outlays and a share

What is Third-Par t y
Funding?
Third-par ty funding
arrangements for litigation
and arbitration claims do
not conform to a template.

Click below

THE EXPERIENCED FUNDER
The oldest, most experienced and successful litigation funder.

of any sum recovered from
the resolution of the claim.
Typically, third-par ty funders
seek a share of the recover y
by reference to the costs
and risks involved in funding
the dispute. In addition, the
funder may agree to bear
any adverse costs liability
and provide security for the
respondent’s costs.
Historical Concerns
Historical concerns about
third-par ty funding stemmed
from the ancient prohibition
against strangers funding
litigation under the common
law doctrines of maintenance
and champer ty. Financial
suppor t of litigation by a
third-par ty was a crime
as well as a tor t in cer tain
jurisdictions.
Concerns derived from the
perception that third-par ty
funding encouraged frivolous
claims and could corrupt the
dispute resolution process by
the par ticipation of a par ty
who was unconnected with
the merits of the dispute, was
not an of ficer of the cour t
and whose only motive was
profit.
However, these concerns
are now widely considered
to be out-of-date.
Many jurisdictions have
abolished the criminal and
tor tious consequences of
maintenance and champer ty
and, even where they remain
as tor ts, their scope has
significantly narrowed.
A more suppor tive and
flexible approach to thirdpar ty funding of litigation is
emerging in many countries.

As third-party
funding in
arbitration is a
relatively recent
phenomenon,
protocols and
frameworks are
at an early stage
of development.
However, two
issues relating
to third- party
funding can
have significant
practical
implications in
the conduct of an
arbitration.
These issues are:
1. Disclosure of funding
arrangements; and
2. Managing conflicts of interest.
Disclosure of Funding
Arrangements
As between a funder and its
client, the question of disclosure
of the funding agreement to
third parties is primarily a matter
for agreement between them.
However, a broader question
arises as to whether a claimant is
obliged to notify the participation
of a funder to a respondent or
to an arbitral tribunal.

There appear to be no relevant
rules of the leading international
arbitral institutions requiring a
party to disclose if it is being
funded. The claimant may
voluntarily disclose that it is
being funded or the respondent
may become aware of the
funding and seek information
regarding the funding
arrangements from the claimant.
The presence of a third party
funder may prompt a respondent
to make an application for
security for costs. This was
the situation which arose in the
investment treaty arbitration
between RSM and St Lucia.
Gavan Griffith QC issued an
unusual assenting opinion in
which he advanced the view
that any claimant supported by
a funder in an ICSID arbitration
should have to provide security
for costs. In litigation, courts
commonly have power to make
costs orders against nonparties. Arbitral tribunals have
no such powers and so an order
for security for costs has the
objective of ensuring that those
taking the benefit of a claim also
share the burden.
The disclosure of funding
agreements is a difficult and
contentious question. Some
practitioners believe that a
tribunal should be aware of
a funding arrangement when
deciding applications for
security for costs or for costs at
the conclusion of the arbitration
or if a conflicts issue arises.
However, others believe that
disclosure distracts attention
from the substantive issues
before the tribunal, gives rise
to “satellite” arguments and is
symptomatic of a desire to over
regulate arbitral proceedings.

Offering flexible funding solutions for commercial arbitration claims.
Big enough to take on any opponent and assume all of the risk.
How can we help you?
1. RSM Production Corporation v St Lucia, ICSID Case No. ARB/12/10, Decision on St Lucia’s request for security for costs (13 August 2014).

www.imfbenthamltd.com

2. International Council for Commercial Arbitration, Taskforce on Third Party Funding in International Arbitration launched on 3 July 2013 and
conducted jointly with University of London.
3. Sebastian Perry, “IBA to approve revised guidelines on conflicts of interest” Global Arbitration Review (21 October 2014).
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Conflicts of Interest
Funding arrangements can create a
range of real or perceived conflicts
of interest. A potential conflict of
interest, or perceived conflict of
interest, could arise between a
funder and one of the arbitrators
appointed to arbitrate a dispute, for
example where the arbitrator is a
partner of a law firm with which the
funder has a continuing commercial
relationship or where the arbitrator
may have a commercial interest
in the entity which is providing
the funding eg holding shares in
the funder. Disclosure of such
potential conflicts could cause
difficulties where a particular
funding arrangement has been
kept confidential and the arbitration
is well progressed. A serious
enough conflict may mean that the
arbitrator has to be replaced with
all the associated cost and delay to
the parties. The potential conflicts
of interest described above are
not new. They may also arise in
circumstances where a lawyer acts
for both an insurer and the insured,
or where the lawyer has an interest
in the outcome as the claim is being
conducted on a contingency basis
(common among US lawyers).

The IBA Revised
Guidelines seek
to address
these issues
by broadening
the scope of
the obligation
of disclosure
to include “any
person or entity
with a direct
economic interest
in, or duty to
indemnify a party
for, the award to
be rendered in
the arbitration”.
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Again, the challenge is striking
the correct balance between
adequate disclosure which
facilitates the smooth operation
of an arbitration and excessive
disclosure which may lead to
delay or procedural challenges.
It remains to be seen how the
Revised Guidelines will operate
in practice.
The Hon Tom Bathurst AC
Chief Justice of NSW, Sydney
View Profile

Conclusion
With developing familiarity and
understanding of third-party
funding within the business
community in Australia, it is
likely that practitioners will
encounter third-party funding
arrangements more frequently
in arbitration proceedings. An
understanding of the role of
third-party funding and the
procedural issues which may
arise from the involvement of a
funder may assist practitioners
in effectively and efficiently
managing issues as they arise.

IMF Bentham Support for Arbitration
In March 2013, the High Court of Australia delivered a landmark decision that confirmed the
constitutionality of the International Arbitration Act, the legal framework which underpins
Australia’s position as an international business destination to resolve cross border disputes.
The proceedings arose out of a dispute under a distribution agreement entered into between
TCL Air Conditioner, based in China, and Castel Electronics, based in Australia and involved
the intervention of the Australian Solicitor General, Attorneys General from Western Australia,
South Australia, New South Wales, Queensland and Victoria, and (as amicus) a coalition of
Australia’s arbitral institutions, the Australian Centre for International Commercial Arbitration
(ACICA), Chartered Institute of Arbitrators Australia (CIArb Australia) and Institute of Arbitrators
and Mediators Australia (IAMA).
The arbitral coalition’s intervention was financially supported by IMF Bentham, a first for a listed
litigation funder.
The case is of great significance to the arbitration community and involved a range of constitutional
and public international law issues.

Judicial Support for Arbitration, A Reprise
What:

Opening Address, Law Council of Australia Business Law Section / ACICA International
Arbitration Conference 2014
When: 13 November 2014
Where: Sheraton on the Park, Sydney

T

wenty five years ago
the late Lord Bingham
delivered an address at the
University of London.1 The
focus of his paper – the problem of
delay in arbitration – is not of any
particular relevance for present
purposes. What is notable is that
Lord Bingham began his address
with what is arguably my favourite
story about arbitration. Whether
the tale is a tall one is unclear.2
It is a piece of courtroom
drama that I have recounted at
previous events. However, it is
so outrageous that it warrants
retelling on any occasion where
it is even vaguely relevant. An
abridged version of the story goes
a little like this. At some point in
the 19th century in County Down,
Ireland, a local form of arbitration
was practised which involved a

*

turkey. An independent person
would sit at one end of a long
table with the disputing parties on
either side. A line of oats would
be drawn down the length of
the table, and two corn kernels
placed at the end, one before
each of the parties. A turkey
would then be deposited at the far
end. It would gradually peck its
way down the table before finally
delivering its verdict by selecting
one of the corn kernels.
Unsurprisingly, one dissatisfied
participant eventually decided to
challenge an award in court. On
appeal the matter came before
Chief Justice Lefroy, who was
unfamiliar with the local practice.
During cross-examination of the
disgruntled party the inevitable
confusion arose as to the role
of the turkey. On realising that it

was in fact the arbitrator, Lefroy
became irate. ‘Do you mean to
tell me that the plaintiff has
brought this case in disregard
of the award of an arbitrator?’
he asked. ‘That is so, my Lord’
came the reply. ‘Disgraceful!’ he
thundered; ‘Appeal dismissed
with costs here and below’.
This technique, of course,
is entirely foreign to modern
arbitration and bringing it up may
seem a sure-fire way to insult a
group of arbitrators. However, as
Lord Bingham himself observed,
this unorthodox practice does in
fact illustrate many of the benefits
of arbitration. Admittedly, the
turkey poorly reflects the ability of
parties to select an arbitrator with
expert knowledge to resolve...
Read more

I express my thanks to my Research Director, Haydn Flack, for his assistance in the preparation of thispaper. A condensed version of the paper 		
was delivered at the opening of the International Arbitration Conference, which was part of Sydney Arbitration Week 2014 (Sydney, 13 November 2014).

1. The Rt Hon. Lord T Bingham, “The Problem of Delay in Arbitration”, The Freshfields Arbitration Lecture 1989. An edited version of the address
appeared in (1989) 5:4 Arbitration International 333.
2. The story is originally recounted in The Rt Hon. Sir R E Megarry, A New Miscellany-At-Law (Oxford and Portland, 2005) at 77-78, which cites “an
Irish judicial source” secondhand.
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What you should also appreciate,
however, is that there are people
who do not come to conferences
such as this and who doubt
the value of, and question the
faith or confidence of others
in, international commercial
arbitration as an instrument of the
rule of law.

The Hon James Allsop AO
Chief Justice of the Federal Court of Australia, Sydney

View Profile

International Commercial Arbitration – the Courts
and the Rule of Law in the Asia Pacific Region
What: Keynote Address, 2nd Global Arbitration Review, Live Sydney
When: 11 November 2014
Where: Herbert Smith Freehills, Sydney

I

n 2012, in delivering the
Clayton Utz Sydney University
International Arbitration Lecture,
David W Rivkin gave a scholarly
and interesting speech on the
impact of international arbitration
on the rule of law. He spoke of
the place of arbitration in Ancient
Greece, in Europe in the Middle
Ages, in Europe and the United
States from the 17th to the 20th
centuries, of state-to-state
arbitration, of the creation of the
Permanent Court of Arbitration and
the International Court of Justice,
of contemporary commercial
Click below

arbitration and investment
arbitration. Importantly, for some
emerging debates, he discussed
some of the criticisms of the
investment arbitration system.
The Chief Justice of Australia has
recently ventured into discussion
of the relationship between
national court decisions and their
examination by investment arbitral
tribunals.1
I do not wish to enter these
particular waters. The currents
in them are strong and driven by
deep public policy – both national
and international.

What I would prefer to do this
morning is to discuss some
aspects of the activities of, and
relationships between, courts and
arbitration as they affect the rule of
law, in particular in the Asia Pacific
Region.
My hope is that you will find it
interesting, but also that you
find it familiar, unthreatening and
resonant with your conceptions of
international civil society. If that be
the case, it means that we all share
important beliefs in respect of civil
society and commerce, and that
these shared views are widely held.

Such views and such people
should not be consigned by a
careless brush of the arm to
the category of the ill-informed
or uninformed. Some of these
people are very well-informed;
some by nature and training
distrust private adjudication away
from the scrutiny and sunlight of
public hearings.
The existence of these doubts
in some is why the existence of
reliable and skilled commercial
supervising courts is of such
importance to arbitration.
Those in this room who have an
interest and belief in commercial
arbitration should always
recognise the importance of
that relationship; and, as fully
symbiotic, the development of
commercial courts of excellence
and arbitral procedures and
institutions of excellence. This
relationship between courts and
arbitral structures is critical for
the development of broad and
deep trust (a mutual trust) among
commercial courts, arbitrators
and the commercial community
about the arbitral process.
Let me begin with the obvious:
globalised and regional trade
and development (economic and
societal) in the Asia Pacific Region
in the last 30 years has created
a diverse and active economic
sphere of vast importance. It
is diverse in its peoples and
societies, in its political structures
and philosophies, and in its

stages of economic development.
It is a region which will create a
demand in the next 20 to 30 years
for commercial dispute resolution
that will be enormous.
These matters have created
the requirement, in order that
civil society grow, within and
across these countries, for
the development of a regional
justice system. By this I mean
the development of a trusted
and reliable body of courts, and
of trusted and reliable arbitral
activity and institutions. Involved
in the building of such a regional
justice system is the building of
structures and jurisprudence of
quality and the creation of a deep
regional goodwill in the manner in
which disputes are resolved and
enforced in the region.
Utterly central to this process
is the acceptance of the
autonomous character of
the arbitral legal order. There
may competing theoretical
conceptions underpinning this:
those that give primacy to the
national legal order; those that
see the model anchored in a
plurality of national orders; and
those that see an autonomous
and authentically separate legal
order.2
For now, putting theory to one
side, the practical reality is that
arbitration requires the court
system for its efficacy – either as
a positive force or by its benign
non-interference with arbitral
activity.
Thus, the acceptance of the
arbitral legal order requires legal
and cultural acceptance by the
judiciary and by national laws of
the legitimacy and trustworthiness
of the arbitral order.

The legal
and cultural
acceptance
of international
(i.e. foreign)
commercial
arbitration by
most court and
legal systems
in the region is
a given.
Hopefully, no one has to defend
the proarbitration approaches
of courts in Japan, Hong Kong,
Singapore, Malaysia, Australia
and New Zealand. The position
in India after Oil and Natural Gas
Corporation v Saw Pipes Ltd 2003
SC 2629, must now be viewed
in the light of more recent Indian
Supreme Court authority which
may limit the effect of that case
and may, perhaps, be seen to
have a greater pro-arbitration
emphasis: see Bharat Aluminium
Co v Kaiser Aluminium Technical
Services (2012) 9 SCC 552; Shri
Lal Mahal Ltd v Progetto Grano
Spa (2014) 2 SCC 433; Enercon
(India) Ltd v Enercon Gmbh
(2014) 5 SCC 1; Swiss Timing ltd
v Commonwealth Games 2010
Organising Committee (2014) 6
SCC 677; Reliance Industries Ltd
v Union of India (2014) 7 SCC 603;
World Sport Group (Mauritius) Ltd
v MSM Satellite (Singapore) Pte
Ltd (Civil App No 895 of...
Read more

1. R French, ‘Investor-State Dispute Settlement – A Cut Above the Courts?’, Supreme and Federal Court Judges’ Conference, Darwin, 9 July 2014; R
French, ‘International Commercial Dispute Resolution and the Place of Judicial Power’, International Commercial Law and Arbitration Conference,
Sydney, 22 August 2013.
2. See generally E Gaillard, Legal Theory of International Arbitration (Martinus Nijhoff, 2010).
3. Law Commission of India Report No 246 Amendments to the Arbitration and Conciliation Act 1996 August 2014
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Bryan Clark
DIRECTOR TRADE AND INTERNATIONAL AFFAIRS
AUSTRALIAN CHAMBER OF COMMERCE AND INDUSTRY, Canberra
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Investor-State Dispute Settlement Provisions
in Free Trade Agreements

D

espite investor-state
dispute protection being
included in over 2100
Bilateral Investment
Treaties (BITs) around the world
and all but three of Australia’s
Preferential Trade Agreements
(PTAs), ISDS has remained a
contentious issue.
With multilateral trade agreements
being on the agenda of the recent
G20 meeting in Brisbane, it is
timely to provide a brief survey
of developments in Australia
between April 2011 to date
insofar as ISDS mechanisms are
concerned.
In 2011, the then Gillard Labor
Government modified the
previously bipartisan stance of

case-by-case inclusion of Investor
State Dispute Settlement (ISDS)
clauses in PTAs, to create a
blanket exception in any future
agreements. This advice was
announced in the April 2011
Trading our way to more jobs and
prosperity policy statement as
follows:
Investor-State Dispute
Resolution
Some countries have sought
to insert investor-state dispute
resolution clauses into trade
agreements. Typically these
clauses empower businesses
from one country to take
international legal action against
the government of another

country for alleged breaches
of the agreement, such as
for policies that allegedly
discriminate against those
businesses and in favour of the
country’s domestic businesses.
The Gillard Government supports
the principle of national treatment
– that foreign and domestic
businesses are treated equally
under the law. However, the
Government does not support
provisions that would confer
greater legal rights on foreign
businesses than those available
to domestic businesses. Nor
will the Government support
provisions that would constrain
the ability of Australian
governments to make laws

Click below
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on social, environmental
and economic matters in
circumstances where those laws
do not discriminate between
domestic and foreign businesses.
The Government has not and will
not accept provisions that limit its
capacity to put health warnings
or plain packaging requirements
on tobacco products or its ability
to continue the Pharmaceutical
Benefits Scheme.
In the past, Australian
Governments have sought the
inclusion of investor-state dispute
resolution procedures in trade
agreements with developing
countries at the behest of
Australian businesses. The Gillard
Government will discontinue this
practice. If Australian businesses
are concerned about sovereign
risk in Australian trading partner
countries, they will need to make
their own assessments about
whether they want to commit to
investing in those countries.1
This position was further
entrenched when in December of
2011 the Labor party endorsed
the altered position as a standing
policy of the ALP.
Labor supports the principle of
national treatment — that foreign
and domestic companies are
treated equally under the law.
Labor does not support, however,
the inclusion of provisions in
trade agreements that confer
greater legal rights on foreign
businesses than those available
to domestic businesses. Nor
does Labor support the inclusion
of provisions that would constrain
the ability of the government
to make laws on social,
environmental and economic
matters in circumstances where
those laws do not discriminate
between domestic and foreign
businesses. Labor will not ask
this of its trading partners in
future trade agreements.2

1.

In response, the Australian
Chamber of Commerce and
Industry (ACCI), being the
largest business lobby group
representing more than
300,000 businesses across
Australia, sought views from
our membership in conjunction
with those of skilled and leading
arbitrators who were members
of the International Chamber
of Commerce Australia at that
time. This resulted in ACCI
mounting a significant and
prolonged campaign to resurrect
the previous bipartisan position
on ISDS, in order to protect the
interests of Australian investors
in the international marketplace
and in order to advance the
prospects of conclusion of a
number of PTAs that were under
negotiation at that time.
Our actions included the
formation of a coalition including
Chartered Institute of Arbitrators
(CIArb) leading minds in the
legal sector, Chambers of
Commerce and a number of
ACCI member associations from
the construction and health
care industries, who sought to
inform the Government and the
stakeholder community of the
implications of its decision.
Collectively we were of the
view, as was the position of
the Law Council of Australia in
their submission to the 2010
Productivity Commission review
of Australia’s Bilateral and
Regional Trade Agreements, that
ISDS clauses assist investors to
protect their interests in a timely
and efficient manner against
alleged breaches of trade
and investment treaties by
sovereign Governments.
Correspondingly, a number of
unions and politically active
community groups began to
campaign in support of the ALP’s
position and have since raised

the issues publicly on numerous
occasions. Much of this campaign
is directed at the negotiation
of the TransPacific Partnership
Agreement (TPP), despite ISDS
clauses featuring in negotiations
for all of Australia’s trade
agreements since the election of
the Abbott Government.

The conclusion
of the KoreaAustralia FTA
was a watershed
moment in this
debate. The
Government in
Korea had been
elected with a
specific mandate
to only sign
agreements that
included ISDS
provisions and
so the Gillard
Governments’
attitude had
caused a freezing
of negotiations.
This meant a stand-off with both
parties stranded in fixed mandated
positions and unable to conclude
the agreement.
Hence, the issue of ISDS was
having a wider impact on the ability
to conclude any agreement and

Trading our way to more jobs and prosperity, April 2011

2. The 46th National Conference concluded in December 2011 providing Labor with a new National Platform.
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Deal signed: Chinese President Xi Jinping and PM Tony Abbott witness the Signing of the Declaration of Intent on the Australia
/ China Free Trade Agreement at Parliament House in Canberra. Trade Minister Andrew Robb signs the FTA agreement with China.

so market access improvements
for Australian exporters and
reduced costs for Australian
consumers were delayed.
The Abbott Government then
concluded the Japan-Australia
Economic Partnership Agreement
(JAEPA) earlier this year which did
not include ISDS protections. This
surprised some commentators and
gave rise to speculation that the
exclusion of ISDS was due
to the final offer from the Japanese
being underwhelming, and so
Australia “held back” some “coin”
to continue negotiations in the TPP,
where Australia and Japan are also
negotiating parties.
Finally, Australia and China have
now ended negotiations on their
bilateral trade agreement, which
DFAT recently advised does include
ISDS provisions (although we are
yet to see the final agreement text).
This means that of the “trifecta”
of agreements concluded in 2014,
two out of three include ISDS
provisions. The Government is
clearly demonstrating through
its actions that “case by case”
inclusion of such clauses is a

valid negotiating strategy and is
providing negotiators with some
“coin” with which to bargain given
Australia has otherwise relatively
low market entry barriers and
tariffs.
The TPP negotiations have been
ongoing during this time and are
expected to reach a conclusion
during 2015. It is highly anticipated
that the final agreement will include
ISDS provisions as the US and
a number of other parties desire
them. It will be interesting to see
where Australia lands on this issue
and it is suspected that Australian
negotiators will be using the
matter as a point of leverage to
achieve improved market access
outcomes for Australian goods and
services into the USA and Japan
in particular, beyond that of our
existing on-foot agreements.
It is interesting that numerous
concerned community groups have
focussed almost entirely on ISDS
potentially being included in the
TPP, but have not engaged in the
same way on the other agreements
that Australia is negotiating. Apart
from those listed above, Australia

has an active negotiation list
for trade agreements, including
one with India which is aimed
to be completed within 2015,
the Regional Comprehensive
Economic Partnership (RCEP,
which includes ASEAN, India,
China, South Korea, Australia and
New Zealand); the Gulf Cooperation
Council and the IndonesiaAustralia Comprehensive Economic
Partnership Agreement (IA-CEPA).
Australia has also expressed
interest in an agreement with the
EU and feasibility assessments on
this will commence in 2015. It is to
be expected that many of these
agreements will continue to include
ISDS provisions.
It can be concluded that as
Australia continues to pursue the
“stepping stone” approach to
trade and investment liberalisation,
investor-state protections will
also continue to be the norm
with occasional exceptions in
some markets. ACCI supports
this approach and particularly in
developing trading partners we
continue to see a need for Australia
to insist upon protection for
Australian investors.

Doug Jones AO (National Group Leader of the International Arbitration Group, Clayton Utz), Michael Hwang SC and Dr Chester Brown
(Professor of International Law and International Arbitration at University of Sydney)

Clayton Utz International Arbitration Lecture:
Michael Hwang SC
About the Lecture

I

n most countries with
developed arbitration laws,
the concept of partnership
is typically expressed by
pronouncements from the
Courts that their role in acting
as the supervisory court of any
arbitration is to be “arbitrationfriendly”. On the other hand,
there still remain jurisdictions
where Courts insist on reserving
to themselves certain overriding
powers (eg. UAE and India).
Partnership versus
competition has become a
topic of speculation after the
announcement by the Supreme
Court of Singapore of the
forthcoming establishment of
the Singapore International
Commercial Court (“SICC”).
This lecture discussed: The
implications of the SICC for

arbitration in Singapore, and will
compare it with the experience
of a similar international court,
the Dubai International Financial
Centre (“DIFC”) Courts; and
Impacts of a new Practice
Direction for public consultation
which seeks to provide a
protocol for conversion of
DIFC Courts judgments into
arbitration awards.
About the Speaker
Michael is a Senior Counsel
of the Supreme Court of
Singapore, and Chief Justice
of the Dubai International
Financial Centre Courts.
Michael has had a distinguished
legal career, and has served as:
• Judicial Commissioner of the
Supreme Court of Singapore;
• Singapore’s Non-Resident
Ambassador to Switzerland;

• President of the Law Society
of Singapore;
• Vice Chairman of the
International Court of Arbitration
of the International Chambers
of Commerce;
• Vice-President of the
International Council for
Commercial Arbitration;
• Court Member of the London
Court of International
Arbitration;
• Council Member of the
International Council of
Arbitration for Sports;
• Visiting and Adjunct Professor
at the National University of
Singapore; and
• Commissioner of the United
Nations Compensation
Commission which assessed
claims against Iraq arising from
the First Gulf War.
Read more
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Dr Stephen Lee
CIArb Australia National Councillor,
Qld State Convenor
Barrister, Brisbane
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Queensland Chapter Report

T

he Queensland Chapter is
taking active steps to raise
the profile of arbitration
and develop it as a core
competency of the legal profession.
Following the successful relaunch
of the Qld Chapter in August this
year featuring former Qld Solicitor
General, Walter Sofronoff QC,
we were very fortunate to have
former High Court Justice,
The Hon Ian Callinan AC,
address our Christmas function.
The event was held on 9
December 2014 at Ashurst,
Brisbane and attracted over
130 registrants – a record. Mr
Callinan’s keynote address, “The
Intersection of Courts and Arbitral
Bodies”, was thought provoking
including his observation
that commercial arbitrations
are happening every day in

Click below

Australia. The address
generated a robust discussion
in the ensuing Q & A session.
The event, well attended by
lawyers and non-lawyers alike,
was also an excellent opportunity
to spread the word about
CIArb and training courses on
offer around Australia for 2015.
Particular thanks go to Albert
Monichino QC and Caroline
Kenny QC who travelled from
Melbourne to support the event.
In 2015, the Queensland Chapter
is holding a function to mark the
Centenary of CIArb. The Hon
James Allsop AO, Chief Justice of
the Federal Court of Australia, will
be the guest speaker at this event.
Another major initiative for next
year is the holding of a CIArb
course on arbitration, fully

approved by CIArb London.
The course, to be held in
Brisbane during May 2015,
is entitled “Introduction to
International Arbitration”. This is
the first time this CIArb course
has been offered in Australia.
It will comprise of one-day
attendance followed by a postcourse assignment. It provides
candidates with an understanding
of the general principles of
arbitration and includes a
comparison with the main
alternative dispute resolution
processes. Successful completion
of the course entitles candidates
to apply for entry to CIArb at
the Associate grade (ACIArb).
For all inquiries regarding the
course, please contact me on
sjlee@qldbar.asn.au.

Melissa Yeo (Senior Associate, Corrs Chambers Westgarth), Donovan Ferguson (Senior Associate, Ashurst), Joanna Jenkins
(Partner, Ashurst) The Hon Ian Callinan AC, Caroline Kenny QC, Albert Monichino QC and Dr Stephen Lee

The Hon Ian Callinan AC
The Intersection of Courts and Arbitral Bodies
When: 9 December 2014
Where: Ashurst, Brisbane
Panel: Joanna Jenkins, Partner, Ashurst, Albert Monichino QC and Caroline Kenny QC
MC:
Dr Stephen Lee
Photos:	Stuart Riley
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An illuminating
night with the
Hon Ian Callinan

Mr Callinan urged common law lawyers
to become more familiar with civil law
concepts, explaining that arbitration
historically grew from civil law and that
international arbitration today involves
a mix of common law and civil law
procedures. He addressed the traditional
differences between the systems,
including their approaches to the role of
precedent and the distinction between
fact and law. In his view, convergence
between the two systems will continue.
The challenge set by Mr Callinan
Touching on some of the steps taken in
support of arbitration over recent years
in Australia and abroad, Mr Callinan
said the number of countries that have
acceded to the New York Convention has
increased to more than 150, while the
number of arbitration centres established
(including in the Asia-Pacific region) has
grown rapidly. Arbitration legislation in
Australia (covering both domestic and
international) has been harmonised
through the adoption of the UNCITRAL
Model Law, which makes awards virtually
appeal-proof.

Donovan Ferguson
Lawyers Weekly
17 December 2014
It was a stormy Brisbane night when
international law firm Ashurst hosted
former Justice of the High Court the
Hon Ian Callinan AC at the Chartered
Institute of Arbitrators (CIArb) Australia
Queensland Chapter, reports Donovan
Ferguson.

Despite these very positive steps, Mr
Callinan challenged attendees to keep the
core objectives of arbitration in mind in
their practice – namely, speed, efficiency,
cost-effectiveness and privacy - all major
reasons why parties choose to resolve
disputes by arbitration rather than the
courts.

Thunderstorms and lightning lent a festive
cheer to the CIArb Queensland Chapter
Christmas function on 9 December 2014,
addressed by special guest the Hon
Ian Callinan AC. The event attracted
more than 130 registrants, including
distinguished guests the Hon Justice
John Byrne AO RFD and the Hon Justice
James Douglas of the Supreme Court
of Queensland, Queensland SolicitorGeneral Peter Dunning QC, along with
leading barristers, solicitors and in-house
counsel. The audience was treated
to a wide-ranging discussion on the
intersection of courts and arbitral bodies.

In noting that commercial courts are
constantly striving to improve efficiency
and reduce costs for litigants, he said it
is imperative that arbitration practitioners
and arbitrators do the same. Mr Callinan
opined that arbitration as a form of
resolving disputes must be taken to have
failed if it is not achieving the same level
of efficiency as commercial courts.
Lively panel discussion

Arbitration on the rise
Mr Callinan began his address by
outlining that commercial arbitrations
are happening every day in Australia and
becoming increasingly common, resolving
disputes in a range of sectors beyond the
traditional construction and engineering.
Citing several high-profile cases,
he provided a timely example of the
intersection of courts and arbitral
bodies by reference to the inter-state
Australia and East Timor arbitration being
conducted in The Hague, which concerns
the validity of the treaty between the two
countries over the oil and gas reserves in
the Timor Sea. Mr Callinan sat as one of
the 17 judges of the International Court of
Justice, which entertained an injunction
application in relation to this arbitration.
Also mentioned was the investor-state
arbitration between Philip Morris and
the Australian Government concerning
whether the enactment of Australia’s
plain-packaging legislation infringes
Australia’s obligations under the AustraliaHong Kong Bilateral Investment Treaty.
Convergence of common and civil law

1. Dr Stephen Lee 2. The Hon Ian Callinan AC 3. Q & A Session:
The Hon Justice James Douglas (Qld Supreme Court) 4. Caroline Kenny QC
5. Q & A Session: Nicholas Josey (Lawyer, Russells) 6. Introductions: Dr Stephen Lee,
The Hon Ian Callinan AC and Albert Monichino QC

1. Robert Holt QC, Paul Freeburn QC, Caroline Kenny QC, Dr Stephen Lee and
The Hon Justice John Byrne AO (Qld Supreme Court) 2. Peter Dunning QC (Qld
Solicitor-General) and Ken Barlow QC 3. Grant Axman-Friend (Specialist Consultant,
Tracey Brunstrom & Hammond Pty Ltd) and Georgia Quick (Partner, Ashurst)
4. Bruce O’Shea (Associate Director, KordaMentha and Poppy Potter (Manager,
KordaMentha) 5. Gerard Saunders (Consultant, Hill International) and Natali Lopez
(Consultant, Hill International) 6. Donovan Ferguson, Kelly-Jade Williamson (Solicitor,
Rostron Carlyle) and Melissa Jarvin (Law Clerk at Michael Lawrence)

Following Mr Callinan’s address, guests
were treated to an engaging panel
discussion facilitated by Joanna Jenkins,
Brisbane-based Ashurst partner. Mr
Callinan was joined by Albert Monichino
QC (President of CIArb Australia), Caroline
Kenny QC (Chair of CIArb Australia’s
Education Committee) and Stephen Lee
(Convenor of CIArb Australia Qld Chapter).
The lively debate covered questions such
as whether judges make good arbitrators
(which Mr Callinan let go through to
the keeper), whether the Federal Court
of Australia should have exclusive
jurisdiction in respect of international
arbitration matters, and whether the
system of party-appointed arbitrators
should be discarded in favour of either
single or multi-party tribunals appointed
solely by arbitral institutions.
Comment
Mr Callinan’s address, and the lively Q&A
session that followed, confirmed the real
interest in arbitration in Queensland (and
more broadly, Australia). While the level of
Read more
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justice occurred in connection
with the making of the Award,
including:

Nicholas Floreani
Barrister, Edmund Barton Chambers, Adelaide

View Profile

Casenote: William Hare UAE LLC v Aircraft
Support Industries Pty Ltd [2014] NSWSC 1403
International Commercial
Arbitration – enforcement of
foreign award – public policy
– breach of rules of natural
justice – severance – partial
enforcement of award
On an application for
enforcement of a foreign award,
Darke J of the Supreme Court
of New South Wales, having
found a breach of the rules of
natural justice in respect of part
of an international arbitration
award, turned to consider
whether severance of that part
of the award was appropriate,
thus enforcing the remainder
of the award.
Background
The plaintiff, William Hare UAE
LLC (‘William Hare’), a company
incorporated in the United Arab
Emirates (‘UAE’) entered into
a written subcontract with the
defendant, Aircraft Support
Industries Pty Ltd (‘ASI’), an
Australian company, pursuant
to which William Hare was to
perform certain construction
works at Abu Dhabi International
Airport (‘the agreement’).
The agreement provided
for arbitration in the event

of dispute, which was to be
governed by the rules of the Abu
Dhabi Chamber of Commerce
and Industry, seated in Abu
Dhabi in the English language.
The agreement was governed
by the laws of the UAE. The
decision of such an arbitration
was stated to be final and
binding upon the parties.
Issues arose between the parties
in relation to the final payment
due and the payment of retention
moneys under the agreement.
William Hare sent a request for
arbitration in which the dispute
was described as one in relation
to ASI’s obligations said to arise
by way of a variation of the terms
of the agreement.
An arbitral tribunal of three was
constituted. A Final Arbitration
Award was issued by the
Tribunal, in which it found
that William Hare was entitled
to two payments from ASI,
being US$797,500 in respect
of release of retention moneys
and US$50,000 in respect of
discounts granted by William
Hare in the final account.
Interest was awarded on those
sums and ASI was ordered to
pay costs. The total amount of

the Award (including the cost
paid by William Hare to obtain
release of the Award) was
US$1,480,622.84. The Award
further provided for simple
interest to run at a rate of 9%
per annum from the date of
the Award.
William Hare sought to enforce
the award in New South Wales
under section 8(2) of the
International Arbitration Act
1974 (‘the Act’).
It was not disputed between
the parties that the Award was
a foreign Award or that the UAE
was a ‘Convention country’ within
the meaning of s.8 of the Act.
ASI resisted enforcement of the
Award on the basis that to enforce
the Award would be contrary to
public policy within the meaning
of s.8(7)(b) of the Act.
Section 8(7A) of the Act
provides that the enforcement
of a foreign award would be
contrary to public policy if a
breach of the rules of natural
justice occurred in connection
with the making of the award.
ASI relied upon a number of
grounds to contend that a
breach of the rules of natural

1. the Tribunal found that William
Hare was entitled to payment
of the sum of US$50,000 even
though a claim for payment of
that sum was not made by it
in its Statement of Claim and
was not responded to by ASI
in its Defence, or otherwise;
2. the Tribunal failed to give
reasons why William Hare was
entitled to payment of the sum
of US$50,000;
3. the Tribunal failed to
consider ASI’s contention
that an alleged variation to
the agreement had to be a
permitted variation in order for
it to be enforceable, and the
Tribunal failed to give reasons
why the alleged agreement
was a variation; and
4. further, the Tribunal:
(i) refused to allow ASI to rely
on certain supplementary
grounds of defence and
proceeded with the hearing
de bene esse prior to its
determination of whether
the supplementary
defences could be relied
upon;
(ii) failed to give reasons
for the rejection of each
of the defences relied
upon by ASI as originally
propounded;
(iii) failed to give reasons
why the sums claimed by
William Hare were due
under the agreement; and
(iv) failed to give reasons why
the sums due under the
agreement were otherwise
then as contended by ASI.
Natural Justice
In applying the relevant
principles, Darke J referred
to the recent Full Court of the
Federal Court of Australia
decision (Allsop CJ, Middleton
and Foster JJ) in TCL
Airconditioner (Zhongshan) Co
Ltd v Castel Electronics Pty Ltd

[2014] FCAFC 83 (‘TCL Air’),
in which their Honours, after a
discussion about the notion of
‘public policy’ as it came to be
used in Articles 34 and 36 of the
Model Law and the enactment of
sections 19 and 8(7A) of the Act
(at [73]-[76]) stated:
“This history demonstrates that
there was no evident purpose
in the introduction of ss 19 and
8(7A) of amending the meaning
of public policy to incorporate
any idiosyncratic national
approach. In Australia, the
introduction of a reference to
natural justice was expressly for
the avoidance of doubt: ‘to avoid
doubt’ (s8(7A)); ‘for the avoidance
of any doubt’ (s19). The rules of
natural justice can thus be seen
to fall within the conception of a
fundamental principle of justice
(that is within the conception
of public policy), being, as they
are, equated with, and based
on, the notion of fairness: Kioa v
West 159 CLR at 583; Wiseman v
Borneman [1971] AC 297 at 308,
309 & 320. Fairness incorporates
the underlying requirement of
equality of treatment of the
parties. The incorporation of
the rules of natural justice into
the IAA [the Act] embodied a
fundamental principle contained
within public policy and ordre
public – fairness and equality of
treatment of the parties, which
is at the heart of the arbitral
process in Art 18. There is
nothing technical or domestically
particular about the requirements
that an arbitration be conducted
fairly. The conceptions of
fairness and equality are deeply
powerful. They lie at the heart
of the constitutional concept of
due process. They are inhering
elements of law and justice that
inform and bind any legal system
and any legal order. See the
discussion of the norm of equal
justice in Green v The Queen
[2011] HCA 49; 244 CLR 462 at
472-473 [28] and also Jarratt v
Commissioner for Police for New
South Wales [2005] HCA 50; 224
CLR 44 at 56-57 [26].”

Darke J noted
that the Full
Court in TCL
Air emphasised
the importance
of the context
in considering
whether, in any
particular case,
there had been
a denial of
natural justice.
After referring to numerous
cases where challenges based
on natural justice grounds
were made to administrative
decisions, their Honours in TCL
Air noted that such cases deal
with the exercise of public or
state power whereas the context
of international commercial
arbitrations is the exercise
of private power through an
arrangement and a tribunal to
which the parties have consented
under a regime wherein errors
of fact or law are not legitimate
bases for curial intervention.
The Full Court in TCL Air
concluded (at [111]):
“Arts 34 and 36 should be seen
as requiring the demonstration
of real practical injustice or real
unfairness in the conduct of the
reference or in the making of
the award.”
It follows from TCL Air that an
assessment as to whether the
rules of natural justice had been
breached was to be viewed in
the context that an international
arbitration award should not be
set aside for being contrary to
Australian public policy unless
fundamental norms of justice
and fairness were breached.
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In the result, ASI succeeded in
establishing that in one respect,
a breach of the rules of natural
justice occurred in connection
with the making of the Award.
The breach involved the Tribunal
proceeding to make an order
for payment of US$50,000 in
circumstances where such a
claim was not pressed. Darke
J held that despite the fact that
the claim for the US$50,000
was made in the request
for arbitration, the terms of
reference for arbitration and was
never expressly abandoned by
William Hare, the absence of
such a claim from the Statement
of Claim, and the subsequent
failures of William Hare to state
that such a claim was still made,
or make any submission in
support of it, strongly suggested
that William Hare had in fact
abandoned it.
Darke J determined that if
the tribunal took the view that
the claim was still maintained
despite its absence from the
Statement of Claim, fairness
required the tribunal to give
notice of its view to the parties
(especially ASI) and invite them
to address the claim, including
by the making of submissions.
The opportunity to address the
claim was denied to ASI but the
tribunal nevertheless proceeded
to make the order for the
payment of US$50,000.
Darke J held, by reference to
accepted principles of natural
justice, that real unfairness and
real practical injustice had been
shown to have been suffered
by ASI.
Severance of Award
ASI argued that as a breach
of the rules of natural justice
occurred in the connection with
the making of the Award, s.8(7A)
of the Act operated so that for
the purposes of s.8(7) of the Act,
the enforcement of the Award
is taken to be contrary to public
policy and the court may refuse
to enforce the Award.

ASI submitted that the Court
should refuse to enforce the
Award in toto even if only part
of the Award was affected by
a breach of the rules of natural
justice. It was submitted that
it was not open to the Court to
partially enforce an Award under
s.8 of the Act unless it was a
case where s.8(6) applied.
On the other hand, William Hare
submitted that if part of the
Award was affected by a breach,
but was severable from the
balance of the Award, it would be
open to the Court to enforce the
Award shorn of the affected part.
Darke J referred to the Court
of Appeal of Victoria decision
in ACN 006 379 413 Pty Ltd
v International Movie Group
(Canada) Inc & Anor [1997] 2
VR 31 which dealt with the
enforcement of a Californian
arbitral award, which was
said to come within the New
York Convention, although the
application for enforcement was
made curiously under s.33 of
the Commercial Arbitration Act
1984 (Victoria). Section 33 of the
Victorian Act provided that:
“An award under an arbitration
agreement may, by leave of the
Court, be enforced in the same
manner as a judgment or order of
the Court to the same effect […]”
In that case, certain parts of
the Award were held to be bad
for uncertainty, and a question
arose as to whether severance
of the invalid part of the award
was possible.
Brooking JA (with whom Hayne
JA and Charles JA agreed)
held that the invalid part of the
award could be severed, leaving
the balance of the award to be
enforced by order of the Court.
Brooking JA, after undertaking
a detailed and extensive
analysis of the authorities on
the question stated (at 38) in
relation to when severance of
an award was possible:
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“It has been said that for
severance to occur, it must
appear that the residue that
is allowed to stand was in no
way affected by the part of
the award that was rejected:
McCormick v Gray (1851) 13
Howard 26 at 37; 14 Law Ed 36
at 41. According to Blackburn
J, the award is void altogether
only if the void part is so mixed
up with the rest that it cannot
be rejected: Duke of Buccleuch
v Metropolitan Board of Works
(1870) L.R. 5 EX 221 at 229. But
when will it be said that injustice
will result from severance, or
that the residue is in some way
affected by the rejected part,
or that the void part is so mixed
up with the rest that it cannot
be rejected? Most of the cases
found in the reports fall into one
or other of two categories. In the
first, severance is impossible
because it is unjust that the
party resisting severance should
perform the rest of the award
while losing the benefit of a
provision in his favour which the
opposite party says should be
severed as bad. In the second,
severance is prevented by the
possibility which exists that
the arbitrator would have made
some different provision in the
part of the award sought to be
preserved if he had realised that
the other part of the award was
bad. Cases in the first category
may perhaps be regarded as no
more than examples of second,
but the distinction is useful for
the purpose of grouping the
authorities. Both categories
may be regarded as instances
of the operation of a principle
that severance will be impossible
where there is such a connection
between the bad part of the award
and the part which, considered
by itself, is good that it would be
unjust to allow the ‘good’ part
to stand alone. Alternatively, to
use the test laid down by the
Supreme Court of the United
States in McCormick v Gray,
both categories may be seen
as examples of a principle that

‘A Curate's egg’

Bishop: "I'm afraid you've got a bad egg, Mr Jones";
Curate: "Oh, no, my Lord, I assure you that parts of it are excellent!"
"True Humility" by George du Maurier, originally published in Punch, 9 November 1895

severance is not possible unless
the residue to be allowed to stand
was in no way affected by the part
of the award that is rejected.”
Darke J referred to the fact
that subsection 8(6) of the
Act expressly permitted
partial enforcement where
s.8(5)(d) applied.
His Honour further held that s.8
of the Act should be construed
so as to allow enforcement
(pursuant to s.8(2) or s.8(3))
of a part of an award, and
allow refusal of enforcement
(pursuant to s.8(7)) of an
award, where severance of the
award is possible. His Honour
stated that that was to say,
‘the award’ as it appears in
those subsections should be
construed as including part of
the relevant award. His Honour
stated that this construction
was not only available as a
matter of language, it was
consistent with the objects of
the Act and promoted rather
than hindered the efficient and
fair enforcement of international
arbitral awards.

Further, His Honour noted that
it accorded with the approach
taken internationally in similar
legislation. His Honour noted
that the alternative construction
would have had the result that in
any case where a breach of the
rules of natural justice occurred
in connection with an award
(or the award was affected by
fraud or corruption), it would,
in its entirety, be unable to be
enforced under s.8 of the Act,
even if it could be seen that
part of the award was in no way
affected by the breach. That
would be the position even if
the affected part was only a
very small element of the overall
award. His Honour stated
that he would regard that as
anomalous (if not absurd) result,
and one very much deposed the
efficient and fair enforcement of
international arbitral awards.
His Honour’s ultimate
conclusion was that severance
of the part of the Award that
concerned the US$50,000
could be affected without
causing any injustice to ASI.

His Honour so
ordered that that
part of the Award
be severed
and due to the
conclusion he
had reached on
severance that
the Award should
be enforced
in its entirety
notwithstanding
that part of it
was affected by
breach of the
Award.
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Stay of Proceeding by
the Trial Judge
The trial judge, Robson J, held
that a broad arbitration clause can
empower an arbitrator to exercise
statutory powers, including power
to make findings of oppression,
which a court would have in the
same circumstances.2
Erik Dober
Project Officer, Judicial College of Victoria
Member, CIArb Young Members Group, Melbourne
View Profile

Casenote: Brazis v Rosati [2014] VSCA 264

I

n Brazis v Rosati1 the
Victorian Court of Appeal
granted leave to appeal a
decision of a trial judge of
the Supreme Court staying an
oppression claim and referring
it to arbitration. The appeal will
be the first occasion where an
Australian appellate court has
decided the issue of arbitrability
of oppression claims under the
Corporations Act 2001 (Cth). It
will have important implications
for the scope of arbitration
agreements.
The Oppression Claim
The dispute relates to a
Shareholder Agreement for the
management and operation of a
group of companies to conduct
a joint formwork business in the
construction industry. Not all
parties to the proceeding are
members of the Shareholder
Agreement but all are (or
connected with) shareholders
of a group company. Each of
the applicants is a shareholder
of group companies conducting
that joint formwork business.
In August 2013 the applicants
gave notice to the respondents
of an offer to sell their shares
in the group companies.
That offer was rejected. They

then sought relief under the
Corporations Act 2001 under
the oppression and derivative
action provisions.

also seek, by way of derivative
action, compensation to the
companies for breaches of
directors’ duties.

The oppression and
derivative claims are based
on allegations that:

The Shareholder Agreement
contains a dispute resolution
clause which provides,
relevantly, that:

1. respondent directors of the
group companies acted
at the direction of the
father of one of them (the
father himself is one of the
respondents);
2. the respondents pressured
one of the applicants to
resign as a director of group
companies;
3. the father’s solicitors
corresponded with a legal
representative of one of the
applicants: (a) complaining
about that applicant’s
performance as a director;
and (b) claiming that goodwill
in group companies rests
solely with the father; and
4. the father had caused
group companies to incur
unreasonable expenses and
unreasonable risk in respect
of the formwork business.
The applicants seek an order
for the respondents to purchase
the applicants’ shares in group
companies at a fair value. They

• [12.1] If a dispute arises
in connection with this
Agreement or in relation to
the Business, a party to the
dispute must give the other
party or parties to the dispute
notice specifying the dispute
and requiring its resolution
under Clause 12
…
• [12.6] If the dispute is not
resolved within 28 days
after the appointment of the
mediator (“Second Period”),
the dispute is by this clause
referred to arbitration. The
arbitration must be conducted
in Victoria by a single
arbitrator.
• Before the Supreme Court,
the respondents sought a
stay of the court proceedings
under s 8 of the Commercial
Arbitration Act 2011 (Vic) on
the basis that the Shareholder
Agreement requires the issues
to be resolved by arbitration.

Consistent with the weight of
authority in Australia, 3 the trial
judge concluded that the words
‘in connection with’ contained
in the arbitration clause should
not be interpreted narrowly.
These words incorporate a
wider variety of disputes into
the arbitration clause than
simply the breach, construction,
formation and performance of
the Shareholders’ Agreement.4
In determining whether the
oppression claim was in
fact ‘in connection with’ the
Shareholders’ Agreement, the
trial judge considered whether:
a) the applicants brought
the proceeding on the
basis of their capacity as
shareholders, or in some
other capacity (unrelated to
the Agreement); and
b) the impugned conduct of
the respondent was in their
capacity as shareholders or
in their capacity as directors.
Robson J said the dispute is
less likely to be ‘in connection
with’ the Agreement if either
of these questions were
resolved in the non-shareholder
capacity. 5 Where both are found
to be acting in their shareholder
capacity, the dispute arises in
connection with the Agreement.
In this case, Robson J held
that a proceeding to force one
shareholder to purchase the
shares of another (thus ending
their relationship) relates to their
Agreement. His Honour ordered
that the oppression proceedings
involving parties to the
Agreement be stayed pursuant
to s 8 of the Commercial
Arbitration Act 2011 (Vic).

However, claims between
persons / entities who were
not parties to the Agreement
(namely, the respondent son
and one of the applicant
companies) were not stayed.
Robson J noted that the
claim could be determined
by arbitration without
those parties.
Leave to Appeal Granted
The order of Robson J to
stay the proceeding and refer
the matter to arbitration was
interlocutory in nature. As a
result, the applicants required
leave to appeal it.6 In seeking
leave before the Court of
Appeal, they argued that the
trial judge erred by:
a) positing the incorrect
question at law, namely
whether the matter is a
dispute arising in connection
with the Agreement, arguing
the correct test is whether
the action brought is a matter
which is the subject of an
arbitration agreement within
the meaning of s 8;
b) considering the relief sought
terminating the relationship,
which is not a relevant
consideration when applying
the correct question at law; and
c) failing to consider that the
dispute does not involve any
breach of the Agreement or
any question as to the proper
construction or performance
of the Agreement.
The Court of Appeal granted
leave to appeal without
commenting on the substantive
arguments made by the parties.
In their joint judgment, Kyrou
JA and Ginnane AJA said that
the appeal ‘raises important
questions of law relating to the
interrelationship between the
Corporations Act 2001 (Cth)
and the Commercial
Arbitration Act 2011’.7

The Court
identified two
significant issues
that require
appellate
resolution:
whether an
oppression claim,
which is based on
a statutory right,
can be enforced
as a question
arising ‘in
connection with’
a shareholder
agreement;
and whether arbitration clauses
extend beyond issues relating
to the breach, construction,
formation and performance of
its parent agreement.
The Court declined to speculate
on how these questions might
be resolved.
Observations
There is support in Australian
law for the proposition that an
oppression claim is capable of
settlement by arbitration.8 As
Robson J held, courts have been
willing to apply a broad scope
to arbitration clauses that are
drafted in wide terms. The High
Court has said that a statutory
right may be arbitrable provided
that it is not required to be
exclusively determined by the
exercise of judicial power.9
A difficulty is that, unlike
the situation in Brazis, an
oppression claim may seek a
winding-up order as a remedy.10
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While authority suggests that
oppression claims are capable of
settlement at arbitration, there is
doubt as to whether the same is
true of a winding up application.11
This is even so where an
arbitration clause specifically
confers the power to wind up.12
The rationale, as stated by the
Victorian Supreme Court, is that
a private agreement cannot be
binding on third parties or the
public at large, each of whom
are stakeholders in a winding
up application.13 The arbitrability
of winding up applications is
not a question that the Court of
Appeal will need to determine
but one that may create issues
in the future if oppression
claims are arbitrated and a
winding up order is sought.

Another difficulty
highlighted by
Brazis is where
some of the
parties to the
proceeding are
not signatories
to the arbitration
agreement,
and therefore
are not bound
by it.
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Any determination about an
oppression claim against those
parties by the arbitrator is not
enforceable against them. It was
for this reason that the application
for stay of those claims was
rejected. This may lead to a
bifurcation of the dispute.
It is now for the Court of Appeal
to determine the arbitrability of
oppression claims, at least, in
Victoria. The decision will be
keenly awaited.

Lawyers Weekly Women In Law Awards 2014
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witness and prepared them for
the cross-examination process.
And even amongst common law
countries there are differences:
witness “coaching” is not allowed
in Australia or the UK; in the US,
on the other hand, it is commonly
practised and rarely frowned upon.

Simon Davis
CIArb Australia National Councillor
Barrister, Francis Burt Chambers, Perth

View Profile

Ethical Standards in International Arbitration:
Recent Developments and Challenges
What:

CPD Seminar: Ms Karyl Nairn QC, Global Co-head of the International Litigation and
Arbitration Group, Skadden Arps
When: 18 August 2014
Where: Ashurst, Perth
Panel: Simon Davis and Peter Ward, Partner, Ashurst
Photos: Correna Allen

O

n Monday 18 August
2014 the WA Chapter of
the Chartered Institute
of Arbitrators (Australia)
presented a lunchtime seminar
featuring guest speaker Karyl
Nairn QC, global co-head of
the International Litigation and
Arbitration Group of the global
firm Skadden Arps.
The event was attended by about
80 solicitors, barristers, in house
counsel, young lawyers and
students. It was hosted by Ashurst
at their Perth offices. We express
our gratitude to Ashurst for their
hospitality, and in particular to
Peter Ward and Correna Allen.
The topic of Ms Nairn’s presentation
was “Ethical Standards in
International Arbitration: Recent
Developments and Challenges”.
Ms Nairn first spoke generally
about some of the often stark
differences in ethical conduct

that exist between practitioners
from different jurisdictions. When
disputes arise in relation to their
international agreements, parties
often “go local” and instruct
lawyers they are familiar with in
their own jurisdiction. Very different
attitudes can emerge in relation
to quite fundamental aspects of
an international arbitration when
parties and counsel from different
countries, and different legal
traditions, are involved. This can
inform the ethical standards that
may be expected by counsel of
each other.
An obvious and common
difference relates to documentary
evidence. For example:
• In many civil law countries there
is no obligation to produce
documents that are relevant to
one’s case, let alone documents
that are unhelpful to one’s case.
In most if not all common law
countries this is not so.

• Ms Nairn noted that in Germany,
thorough notes may be taken
of corporate meetings where
issues relating to liability are
discussed. The notes would
attract privilege, and there would
be no expectation of ever having
to produce the notes in the future.
In the USA on the other hand,
with its tradition of far reaching
discovery, one often finds that
nothing is recorded of corporate
meetings at all.
Another distinction between
practices and codes of conduct
arises in relation to witness
evidence. Ms Nairn noted that in
certain civil law jurisdictions the
practice is for lawyers not to speak
to witnesses at all until after they
have given evidence in court, for
fear of tainting their evidence.
In common law jurisdictions it
would be unheard of to present
witness testimony without having
first taken a statement from the

When parties and counsel from
different jurisdictions meet in an
international arbitration, these
disparities in practice and ethics
can create an uneven playing
field. Ms Nairn considered some
of the ways in which arbitral
tribunals and professional bodies
have sought to balance it out.
The International Bar Association’s
Arbitration Committee has been
at the forefront. Its Rules on the
Taking of Evidence in International
Arbitration are very widely used in
practice. They seek to standardise
practice in relation to discovery,
lay and expert evidence in
international arbitration.
More recently the IBA
published Guidelines on Party
Representation in International
Arbitration. They set out brief
guidelines aimed at controlling
basic unethical behaviours
by counsel in international
arbitrations such as conflicts of
interest, ex parte communications
with the tribunal, making false
submissions, adducing false
evidence and failing to preserve
potentially relevant documents.
Finally Ms Nairn considered the
October 2014 revision of the LCIA
Rules. They are innovative in that
they include basic rules of conduct
for the parties’ legal representatives,
accompanied by sanctions. Parties
adopting the LCIA Rules will now, by
agreement, incorporate minimum
norms of conduct that will bind their
legal representatives.
LCIA Rule 18.5 requires each
party to “ensure that all its legal
representatives appearing by
name before the Arbitral Tribunal
have agreed to comply with the
general guidelines contained in
the Annex to the LCIA Rules, as a
condition of such representation.

The Annex sets out five such
“general guidelines”, which are
intended to promote “the good
and equal conduct of the parties’
legal representatives appearing by
name within the arbitration”. They
are, in summary:
• not engaging in activities
intended unfairly to obstruct the
arbitration or to jeopardise the
finality of any award, including
repeated challenges to an
arbitrator’s appointment or to
the jurisdiction or authority of
the Arbitral Tribunal known to
be unfounded by that legal
representative;
• not knowingly making any false
statement to the Arbitral Tribunal;
• not knowingly procuring or
assisting in the preparation of or
relying upon any false evidence
presented to the Arbitral Tribunal;
• not knowingly concealing or
assisting in the concealment
of any document (or any part
thereof) which is ordered to
be produced by the Arbitral
Tribunal; and
• not deliberately initiating or
attempting to initiate with any
member of the Arbitral Tribunal
any unilateral contact relating
to the arbitration or the parties’
dispute, which has not been
disclosed in writing prior to
or shortly after the time of
such contact to all other
parties and all members
of the Arbitral Tribunal.

Sanctions for breach of any of
these guidelines are set out in
Rule 18.6. The Tribunal may issue
a written reprimand, a written
caution as to the future conduct
of the arbitration, and/or any
other measure necessary to fulfil
the Tribunal’s duties to act fairly
and impartially as between all
parties, and to adopt procedures
suitable to the circumstances
of the arbitration, avoiding
unnecessary delay and expense,
so as to provide a fair, efficient and
expeditious means for the final
resolution of the parties' dispute.
In discussion after Ms Nairn’s
presentation it was noted that
many practitioners appearing
in international arbitrations are
likely to be subject to domestic
rules of conduct that would
hold them to these standards
and others considerably more
stringent. Indeed the LCIA Rules
state that these guidelines do not
derogate from any mandatory
laws, rules of law, professional
rules or codes of conduct if and
to the extent that any are shown
to apply to a legal representative
appearing in the arbitration.
However, the Rules are innovative
in seeking to bind all counsel, via
the parties to LCIA arbitrations, to
minimum standards of ethical conduct
so as to create a more level playing
field and avoid some of the more
excessive and disruptive behaviours.

Simon Davis, Karyl Nairn QC and Peter Ward (Partner, Ashurst)
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practiced in civil and common law
jurisdictions in Europe and Asia,
and, as in my case, also the US.

Donna Ross
Principal, The Ross Law Firm, New York and Melbourne
View Profile

CIArb Australia Award Writing Course 2014
When: 9 August and 1 November 2014
Where: Melbourne Commercial Arbitration and Mediation Centre and Australian International Disputes Centre
Photos: Gianna Totaro

A

fter participating in the
outstanding Accelerated
Route to Fellowship
(ARF) course a year
ago in August, when the muchawaited Award Writing Course
was scheduled in Australia, I,
along with the majority of the
participants, enrolled immediately.
The course took place over a
four-month period and we had
two face-to-face tutorials. Albert
Monichino QC, the Course
Director, provided us with an
expansive and informative
compendium of materials,
including arbitration acts, rules
and guidelines, practical articles
Click below

on drafting, as well as past
assignments and exam papers
to use as a yardstick in drafting
our own awards. I found the
use of Dropbox to upload the
materials and add additional
relevant documents as the course
progressed very practical.
Albert made the course
challenging and stimulating
for us, by dividing the tutorials
into teaching and practical
sessions. Two of our other
tutors, Caroline Kenny QC and
John Wakefield each guided
us through the different steps
in the award drafting process,
flagging the legal and substantive

requirements, procedural matters
and the reasoning process and
addressing the style, structure
and the interplay between
reasons and the very important
operative part of the award.
Throughout the course, the
overarching theme was our duty to
render an enforceable award that
will not be subject to challenge.
Our group of students comprised
high-level practitioners from all
over Australia. We had partners
and counsel from Australian
and international law firms, silks
and barristers, in-house counsel
from multinationals, arbitrators
and mediators, a number having

The wealth of legal and arbitration
experience in our group along with
Albert’s use of the Socratic method
served to generate high-level,
thought-provoking discussion.
Thus, in addition to debating the
differences between ad hoc and
institutional arbitration, final, partial,
interim and consent awards, the
seat or place of the arbitration
and the venue of the hearings, the
application or not of the CISG (the
Convention on the International
Sale of Goods) (excuse my
ignorance, but what does this
acronym stand for?), our group
broached more esoteric issues
such as set-off and “a-national”
or “delocalised” arbitrations
and awards. While the latter are
supported by certain civilists, they
are often in contradiction with
mandatory laws, especially in the
UK. Ultimately, we concluded that
while it is theoretically possible for
the seat to be different from the lex
arbitri, it is inadvisable.
Another challenging issue was the
power - including discretionary - to
award interest under the applicable
laws and rules. And in our
discussion of costs and interest,
we also highlighted the need to
provide for, and ensure payment
of, our own arbitrator’s fees as a
component of the costs.
Of course, no award-writing
course in Australia could be
complete without examining the
recent cases on standards of
reasons, namely, Westport and Oil

Basins, of which local and foreign
arbitrators (like myself) involved
in arbitrations seated in Australia
should be aware.
We all enjoyed and learned from
the Meadowsweet exercise.
This is a problem devised by
CIArb, which contains pleadings,
submissions and evidence for a
hypothetical arbitration between
a landscaping contractor and a
client. The problem was devised
to allow for different solutions
to the issues in dispute. In the
original experiment, five wellknown arbitrators, were asked
to draft individual awards, which
they did. In our case, we were
divided into groups and each
group drafted a portion of the
award. The deliberative process
between the members of our
“tribunal” was also instructive, and
no doubt illustrative of those of a
real arbitral tribunal. We reviewed
and discussed the collated award
and only after were we given
the five original Meadowsweet
awards. Interestingly, while each
of the arbitrators drafted an
enforceable award, they came
to different conclusions. This
exercise illustrates that awards
can have different styles, provided
all formal requirements are met.
This coincided with one of the key
propositions advanced by
The Hon Murray Gleeson AC
in his lecture on ‘Award
Writing in International
Commercial Arbitration’ held
on the eve of the second tutorial,
that an award should be drafted
or ‘pitched’ at the right level for
each individual case.

Click below

Australian International
Disputes Centre
A: Level 16, 1 Castlereagh Street Sydney NSW 2000
P: +61 (0) 2 9239-0700
F: +61 (0) 2 9223-7053
E: info@disputescentre.com.au
Visit and Book Online
disputescentre.com.au

Our group was also lucky to have
input from several CIArb fellows
who had taken the course recently.
Under the direction of Paul Hayes,
another tutor, we examined a past
assignment paper, as he pointed
out what to do right and how to
avoid losing points, which was very
helpful. Julie Soars, who attended
the tutorials as an observer, gave us
insightful advice on how to manage
our time in the exam. While all of the
articles written by eminent arbitrators
contributed to enhance our general
knowledge base, in my opinion,
the content of Beth Cubitt article,
'Formalities of Award Writing' was
extremely useful in preparing not only
for the exam, but in drafting awards
as international arbitrators.
As a New York lawyer, arbitrator
and mediator with both a common
and French civil law background,
now based in Melbourne, I
personally found this course of
great value in opening my horizons
to an approach based more on
UK and Australian law. For me,
the teaching and materials served
to reinforce the requirements and
pitfalls of drafting international
arbitration awards, where noncompliance with formalities can be
fatal to enforcement.
On the whole, I think I speak for
the majority in commending the
high standard of both this course
and the ARF. Moreover, the fact
that the tutorials were held in both
Melbourne and Sydney - and the
final examination in five different
jurisdictions. - demonstrates the
growing interest and involvement
in international arbitration of
practitioners throughout Australia.
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Course Director Albert Monichino QC explaining the course structure of Module 4: Domestic and International Award Writing Course

Melbourne: 5 August 2014

1. Shane Bosma, Julie Soars and Paul Menzies QC 2. Paul Hayes, Donna Ross and Robert Newlinds SC 3. Ian Percy and
Albert Monichino QC 4. Greg Harris QC, Neil Fitzpatrick, Philip Loots and Glen Warwick 5. Jo Delaney, Toby Shnookal QC and
Sandrah Foda 6. Caroline Kenny QC and Bridie Nolan

The CIArb Australia News December 2014

At the 2nd Award Writing Tutorial, John Wakefield and Albert Monichino QC briefing and preparing students on the course
examination held on 22 November

Sydney: 1 November 2014

1. Russell Thirgood and Anthony Black SC 2. Martin Scott QC 3. Greg Curtin SC 4. Dr Michael Wolff (centre) 5. Dr Donald Charrett
and Philip Loots 6. John Wakefield and Albert Monichino QC
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is also the Chair of the New South Wales Young Lawyers International Law Committee. Her involvement with the
CIArb/YL International Arbitration Moot began in 2012 as a participant in the competition. Erika was awarded Best
Oralist in 2012, the prize for which is a scholarship for the CIArb Diploma in International Commercial Arbitration.
This year Erika and her team were awarded the “Highly Commended” prize by The Hon Justice Julie Ward of the
NSW Court of Appeal in the NSW Young Lawyers Patron Award for Best Professional Project.

Left to Right Back: Team 5 Joshua Kelly and Drossos Stamboulakis, Team 4 Jared Webster and Ken Chai-Ooi
Left to Right Front: Albert Monichino QC, President of Chartered Institute of Arbitrators (Australia), the Hon. Justice Lindsay Foster, Federal
Court of Australia, Erika Williams, Chair of the NSW Young Lawyers International Law Committee

6th CIArb/YL International Arbitration Moot 2014
When: 30 September 2014
Where: Bakers & McKenzie, Sydney
Panel: (Grand Final Judging Panel) The Hon Lindsay Foster, Justice of the Federal Court of Australia,
Albert Monichino QC and Erika Williams, Chair of the NSW Young Lawyers International Law Committee
MC:
Jo Delaney, Special Counsel, Baker & McKenzie and CIArb Australia National Councillor
Photos: Rick Stevens

T

his is the 6th year the CIArb/
Young Lawyers have
conducted this moot that
attracts young lawyers and
sponsorship from around Australia
and beyond. Mooters travel from
all around Australia to participate
in this annual event, which is a
showcase of young legal talent
Click below

and has cemented its place as
a progressive and high quality
competition. Prior to the Final, 12
teams battle through the main
rounds of the moot, following which
two teams will emerge as finalists.
This year, the Grand Final was
hosted by global law firm, Bakers &
McKenzie. Such was the quality of

the competition, it had the support
of the judiciary and for the first
time, included their participation
on the finals judging panel. Also it
is the first time that a young lawyer
was on the finals judging panel.
Erika Williams an associate in the
Dispute Resolution and Litigation
team at Baker & McKenzie, Sydney,

46

47 The CIArb Australia News December 2014

A Moot point

The CIArb Australia News December 2014

Testimonials

Presentations

Competing in this moot competition has taught me a great
deal about advocacy, and in particular, arbitration. One of the
strengths of this competition is that the moot problem is written
in such a way that it forces competitors to engage with the
procedural law of arbitration, leading to a greater appreciation
of the technical and practical differences of arbitration, as
compared to other forms of dispute resolution. I also benefitted
from the organisers commitment to ensuring that I was paired
with someone I did not know. As a result, I've made some great
new professional connections. I'll definitely be recommending
this competition to my peers.

Erika Williams
Lawyers Weekly
30 October 2014
The Chartered Institute of Arbitrators
(Australia)/Young Lawyers International
Arbitration Moot is an annual competition
and the only one of its kind in Australia.
As Erika Williams reports, it is a
wonderful opportunity for young lawyers
(under the age of 35) and law students to
experience the real world of arbitration.

Josh Kelly
Winning Team

Best Written Submissions

In 2009, the Chartered Institute of
Arbitrators (Australia) (CIArb), in cooperation with the NSW Young Lawyers’
(YL) International Law Committee staged
the inaugural CIArb/YL International
Arbitration Moot.
I participated in the moot in 2012 and
found the experience to be extremely
beneficial for a number of reasons.
Firstly, I had studied International
Commercial Arbitration at university
and the moot provided me with the
opportunity to take the legal principles
I had learned and apply them in what
was like a real-life situation, as if I was
counsel preparing the case for a client.

Spirit of the Moot

Best Oralist

Saddam Hossein

Secondly, having to prepare written
submissions for the parties and then
present those submissions in the oral
hearing gave me the confidence to
prepare position papers and submissions
in my role as an associate in the dispute
resolution group at global firm Baker &
McKenzie.

I really enjoyed studying international arbitration at university,
and this moot was an excellent opportunity to build on this
knowledge. I was lucky to be paired with an experienced mooter
and lawyer who was a fantastic person to work with. From the
research and preparing the written submissions and practicing
our oral arguments, I gained skills in research, advocacy and
learned practical elements of how an international arbitration is
run in practice. I highly recommend it to anyone with interest in
international arbitration and I hope to be involved again next year!

The other reason I found that participating
in the moot has helped me with my career
is the networking opportunities.

The opportunity to present oral
arguments and even just to mingle
with these experienced international
arbitrators is invaluable.

On Saturday 27 September 2014,
22 young lawyers and law students
competed in three rounds of mooting
in front of arbitral panels, which
each consisted of three experienced
arbitration practitioners, followed by the
semi-final. All teams had the opportunity
to represent both the claimant and
respondent in a problem question that
incorporates the common issues that
arise in international arbitration.
At the end of the day-long proceedings,
two teams emerged as finalists.
This year, those teams were Team 4,
consisting of Jared Webster (lawyer,
Clayton Utz, Sydney) and Ken-Chai
Obi (law graduate, UNSW) and Team
5, consisting of Drossos Stamboulakis
(student, European Master in Law and
Economics, The Netherlands) and
Joshua Kelly (lawyer, Royal Australian
Air Force, Canberra).
On Tuesday 30 September 2014, these
teams made their oral submissions in
front of an arbitral panel, which included
Albert Monichino QC, CIArb Australia
president; myself, as chair of the NSWYL
International Law Committee; and the
Hon Justice Lindsay Foster, NSW List
Judge in the Federal Court of Australia
for International Arbitration.
This was the first time a member of the
judiciary has participated in the moot.

Meet and Greet

Students are paired with lawyers and
meet peers who can give them guidance
about a career in arbitration. I know that
I met some great people who were fellow
participants in the moot and I see them
regularly at various arbitration-related
functions. Volunteer arbitrators are made
up of senior counsel, in-house counsel,
partners and associates from prominent
law firms and past participants in the
moot who work in the field of arbitration.

My strong passion for International Arbitration has driven me to
participate in this year’s CIArb/YL International Arbitration Moot.
I have learned a lot about advocacy and arbitration because
of my participation in this great event. Opportunity to meet
other young lawyers and students from all over Australia has
been another advantage of this exclusive arrangement. On
the one side, effective feedback from experienced arbitrators
for development and on the other side, fresh ideas and
techniques used by brilliant youngsters as an advocacy style
have contributed immensely to brand this mooting platform as
a resourceful journey for all aspiring practitioners of International
Arbitration. The warm hospitality of CIArb Australia and the
dedicated activism of NSW Young Lawyers International Law
Committee throughout the event are also noteworthy. I wish
that this unique experience would help me to become a better
arbitration practitioner in the near future.

I found the moot to be of such great
benefit that I jumped at the opportunity
to organise it in 2013, as vice-chair of the
NSW Young Lawyers’ International Law
Committee, and again in 2014 as chair.
This year, the moot attracted participants
from all over Australia and a record
attendance at the finals. This broad
participation demonstrates the appeal of
arbitration among young lawyers and law
students and has cemented the moot's
place as a progressive and high quality
competition.

Ken Ooi
Sponsor

Highly Commended

1. Drossos Stamboulakis and Joshua Kelly with Erika Williams 2. Jared Webster
and Ken Chai-Ooi with Julie Soars 3. Robert Turnbull with Albert Monichino QC
4. Stephanie O’Connor with Damian Sturzaker 5. Sheena Nathwani (Wolters Kluwer
Law & Business) with Albert Monichino QC 6. Erika Williams and her team with the
Hon Justice Julie Ward (NSW Court of Appeal)

This was great opportunity to apply international conventions
to a complex legal dispute. As junior practitioner, having the
freedom to research, draft and deliver submissions was both
a challenging and rewarding experience. I look forward to
completing the Diploma in International Commercial Arbitration
next year.
Stephanie O’Connor

MC-ed by Baker & McKenzie special
counsel Jo Delaney, the moot final was
held before a packed audience, which
included moot participants, law firms,
academics and sponsors.
On reflection, I can see that participation
in the moot has cemented my path as an
international arbitration practitioner.
I was awarded the prize for Best Oralist
in 2012, which earned me a place on the
CIArb Diploma in International Commercial
Arbitration course, which I completed
in March 2014. Being on the panel of
judges for the final this year exemplifies
the respect I now have from colleagues
in the arbitration sphere as a qualified
practitioner in international arbitration.
Results
Spirit of the Moot
Robert Turnbull (lawyer, Clayton Utz, Sydney)
Best Oralist
Stephanie O’Connor (lawyer, SRB Legal...
Read more
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Catherine Eglezos
Solicitor, Herbert Smith
Freehills, Melbourne
View Profile

We note that the advocacy across the general and final rounds was of a high calibre. Teams showed an excellent
ability to weave their way across some difficult facts including alleged arbitrator bias. We thank all of the
members of the profession and academics who provided their time to test participants on their knowledge of
arbitration and the facts. Special mention must go to our arbitrators who assumed the “role” of Mr/Ms Simples,
the alleged biased arbitrator. It was very entertaining!

Kristy Haining
Solicitor, Herbert Smith
Freehills, Melbourne
View Profile

Law Institute of Victoria International Commercial
Arbitration Moot
When: 27 November
Where: Melbourne Commercial Arbitration and Mediation Centre
Photos: Barton Wu and Gianna Totaro

T

he International Law
Section of the Law
Institute of Victoria
recently held its
inaugural International
Arbitration Moot. The moot
was open to penultimate and
final year university students,
law graduates and young
practitioners (under the age of
36 or with 5 years or less PQE).
The moot is designed to
provide junior practitioners
with practical experience as
an international commercial
arbitration advocate. The moot
enabled participants to enhance
their practical problem-solving
skills and gain the invaluable
experience of appearing in front
of national and international
arbitrators.
The moot problem was entirely
procedural in nature, with the
arbitration being conducted
pursuant to ACICA Rules,
exposing participants to various
procedural issues that may arise
during the course of arbitration.

Teams comprising of four
members competed in two
Preliminary rounds (once
as Claimant and once as
Respondent) before progressing
to the Semi-Final rounds. The
top two teams then progressed
through to the Grand Final
which was conducted before
a panel of three arbitrators at
the Melbourne Commercial
Arbitration and Mediation
Centre. Teams Forrester and
Peacock mooted in the Grand
Final before a panel comprising
Bronwyn Lincoln, Partner,
Herbert Smith Freehills,
Albert Monichino QC
and Caroline Kenny QC.
The Grand Final moot was
followed by a celebratory
cocktail party at which prizes
for the Winning Team, Best
Advocate and Best Memoranda
were awarded, as well as
certificates for all participants.
The following prizes were
awarded on the evening:

Grand Final Judging Panel: Caroline Kenny QC, Bronwyn Lincoln and Albert Monichino QC

Winner: Team Forrester
Robert Forrester (Kellehers
Australia), Mitchell Latham (County
Court), Hubert Algie (Kellehers
Australia) and Nathan Taylor (Kelly
Workplace Lawyers)

Runner-up: Team Peacock
Lauren Peacock (Uniting Church),
Priya Wakhlu (HWL Ebsworth),
Belinda Moore-Gilbert (Herbert
Smith Freehills) and Bowei Lai (The
University of Melbourne)

Best Respondent
Memorandum: Team Forrester
Best Claimant Memorandum:
Team Moore
Brendan Moore (Victoria University),
James Francis (Tanya Cirkovic and
Associates), Rebecca Hazeltine
(Victoria University) and Mitchell
Hamblyn (Victoria University)

Best Oralist – Grand Final:
Robert Forrester
Best Oralist – General Rounds:
Mitchell Latham

1. Judge's Briefing, Semi-Final: Caroline Kirton QC, Neil Brown QC, David Bailey, Donna Ross (front foreground)
2. Semi-Final: Neil Brown QC, David Bailey, Magda Karagiannakis 3. Team Peacock: Lauren Peacock, Priya Wakhlu, Belinda
Moore-Gilbert and Bowei Lai 4. Team Forrester: Nathan Taylor, Mitchell Latham, Robert Forrester and Hubert Algie

50

51 The CIArb Australia News December 2014

The CIArb Australia News December 2014
Click through to website

Click below

52

53 The CIArb Australia News December 2014

The CIArb Australia News December 2014

ICC Australia
Arbitration Nomination
Committee Membership
Bryan Clark
CEO ICC Australia
6 November 2014
The International Chamber of Commerce
is a leading provider of dispute
resolution services[1] for individuals,
businesses, states, state entities, and
international organizations seeking
alternatives to court litigation. The
International Court of Arbitration is the
world's leading body for the resolution
of international disputes by arbitration.
Sylvia Tee (Director, Arbitration and ADR, ICC Asia), Bryan Clark
(CEO, ICC Australia), Cheng-Yee Khong and Albert Monichino QC

Cheng-Yee Khong (Director and Counsel, ICC Asia), Caroline Cox (Vice President Litigation, BHPBilliton), Albert Monichino QC,
Beth Cubitt (Partner, Clyde & Co) and Alan Thambiayah (Independent Arbitrator, The Arbitration Chambers)

The Court is one of the world’s most
experienced and renowned international
arbitration institutions. Working closely
with its Secretariat, the Court’s primary
role is to administer ICC Arbitrations. It
performs the functions entrusted to it
under the ICC Rules of Arbitration and
continually strives to assist parties and
arbitrators to overcome any procedural
obstacles that arise.

ICC: Dispute Resolution Seminar for In-House
Counsel and Other Party Representatives
When: 10 November 2014
Where: Melbourne Commercial Arbitration and Mediation Centre
Photos: Gianna Totaro

S

upported by CIArb
Australia, the Victorian
Bar, CommBar and
AsiaLink, this ICC
seminar provided tips to inhouse counsel and other party
representatives on various
aspects of dispute resolution

process, from the drafting
of effective dispute resolution
clauses to strategic decisionmaking in international
arbitration. The seminar
attracted local, regional and
international professionals
involved in international trade

and international Arbitration.

The universal scope of the International
Court of Arbitration, commonly known
as "the Court", is evidenced by the
fact that each year, numerous parties,
arbitrators and lawyers from countries
of every economic, political and social
system participate in ICC arbitrations.

David Bailey (Barrister, Vic Bar), John Arthur (Barrister, Vic Bar) and
Michael Heaton QC (Vic Bar)

A presentation by Holman
Fenwick Willan Partner,
Chris Lockwood, The Midnight
Clause: From Darkness to the
Light, drew great deal of interest
from the delegates, and is
published with his permission.

From time to time the ICC Court
invites “National Committees” to
nominate Australian arbitrators for
ICC arbitrations. We had had a long
standing group as our panel members
and it was time to ensure that there was
some renewal of the panel and so we
sought a mix of experience in retention
of former panellists and injecting some
new people that can expand the reach
of knowledge of arbitrators around
the world to ensure that we could
service the requirements of the Court
as the case load expands. Our call
for expression of interest resulted in a
large and high quality field of suitable
candidates from which we were able to
choose an excellent group.
We are pleased to announce the
new membership of ICC Australia’s
nominations panel. The appointed
members for the panel for the period
2014-17 are:

Click below

Jane Amling (Financial Services, Marsh), Greg Levy (Director, WA Chamber
of Commerce and Industry) and Rebecca Bedford (Partner, Minter Ellison)

• Dr Michael Pryles (Melbourne,
London, Singapore)
• Gavin Denton, - Arbitration
Chambers (Hong Kong)
• Alex Baykitch – King Wood
Mallesons (Sydney)
• Matthew Secomb – White and
Case (Paris)
• The Honorable James Spigelman,
AC, QC (Sydney)
• Albert Monichino, QC (Melbourne)
• Peter McQueen (Sydney)
• Sam Luttrell – Clifford Chance (Perth)
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arbitration is invalid if Chinese
law is to govern the arbitration
agreement and any dispute.
Similarly, a clause that identifies
the rules of an institution but
does not name the institution
that is to have procedural
jurisdiction over the dispute will
also be held to be invalid.
Chris Lockwood
Partner, Holman Fenwick Willan, Melbourne
View Profile

The Midnight Clause: From Darkness to the Light

T

he management of
arbitration and in
particular the drafting
of effective dispute
resolution clauses is a topic on
which lawyers like to speak and
on which there is a perception
amongst lawyers that they are
seldom heard. The number
of so-called "pathological"
arbitration clauses that come
before the courts is perhaps
testament to that.

is also intended as a reminder
of the dangers that can be
encountered by simply cutting
and pasting a previously tried
and tested dispute resolution
clause without first checking
whether there have been any
changes in legislation or any
decisions of the courts in the
jurisdiction of the intended
seat of the arbitration which
might have an impact upon the
proposed clause.

Using two jurisdictions as an
example; namely China and
India, this article seeks to
illustrate why it is important
for in-house Counsel to take
care and to give consideration
to the choice of the dispute
resolution clause to insert into
any commercial agreement. It

China, with whom Australia
has a free trade agreement, is
a significant trading partner.
Many agreements entered into
by Australian companies with
Chinese counterparties are
governed by Chinese law. The
Arbitration Law of the PRC1
along with the Interpretation of

Click below

Issues relating to the application
of the Arbitration Law of the
PRC 2 have established the
rules applicable to arbitrations
involving foreign related parties.
There are three basic elements
the Arbitration Law requires to
be satisfied for any arbitration
agreement to be valid under
Chinese law. The arbitration
clause must be in writing;
it must contain an express
intention to resolve the parties'
disputes through arbitration;
and it must identify the
arbitration tribunal or institution
the parties have agreed to use
3
.The choice of the arbitration
institution is therefore a
necessary component of any
arbitration agreement meaning
that the choice of "ad-hoc"

In Zublin International GmbH v
Wuxi Woke General Engineering
Rubber Co Ltd4 the arbitration
clause stated that the ICC Rules
were to be used to resolve
the dispute. The Jiangsu High
Peoples Court ruled that the
parties arbitration clause 5 was
void as Chinese law required
a valid clause to establish
that the law of the domicile
of the arbitral seat will govern
the agreement and it required
that the agreement name an
institution. A reference to the
ICC Rules was insufficient to
meet this requirement and so
the Court refused to recognize
an award rendered by an ICC
tribunal seated in Beijing 6.
There are around 180 arbitration
institutions in the PRC but
the China International
Economic and Trade Arbitration
Commission (CIETAC),
established in 1956, responsible
for administering the lion share
of cases involving foreign
parties, is the leading arbitration
Commission. Following the
implementation of the new
CIETAC Articles of Association
and their 2012 Rules a dispute
developed between CIETAC
Beijing and its two subcommissions in Beijing and
Shenzhen leading to the latter
declaring their independence7.
As a result of the break away
by CIETAC Shenzhen and
Shanghai, parties who may
have previously considered
and included wording in
their agreements for CIETAC
arbitration by reference to
"CIETAC Shanghai" or "CIETAC
Shenzhen/South China" now

need to review those dispute
resolution clauses as such
references could be construed
as references to CIETAC Beijing
or one or two of the break away
commissions (now named South
CIETAC or SCIA and SHIAC). It
is likely that where a arbitration
agreement refers to disputes
to CIETAC Shanghai or CIETAC
South China the courts in those
two jurisdictions will uphold the
legality of the agreements but
that may not hold true if any
award is challenged in any other
PRC Court outside of Shanghai
or Shenzhen (e.g. before the
Courts in Beijing).
If therefore, the CIETAC model
clause has been used in the
past8 it could be dangerous to
continue to use that clause in an
un-amended form and without
first making it clear to which
arbitration institution the parties
intend to submit their dispute.
Further, and in light of the now
conflicting sets of rules, which
the various CIETAC arbitration
institutions apply, other
considerations come into play.
For example, under the CIETAC
Beijing 2012 Rules the parties
are given greater autonomy as
a result of the move by CIETAC
Beijing to bring its Rules into
line with international practice.
The changes include the
parties being able to choose
the language of the arbitration,
the granting of interim measure
by the arbitral tribunal 9,
consolidation, the nationality of
the arbitrators to be appointed,
and the seat of the arbitration,
which can be outside of the
PRC. Where therefore, the
preference is for the arbitration
to be administered by CIETAC
Beijing according to its 2012
Rules or if there is a preference
for the arbitration to be
administered under the South
CIETAC or SHIAC Rules10 it
would be prudent to provide
expressly for this in the dispute
resolution clause.

What is not
recommended
is to rely on a
clause used
on a previous
occasion, which
may quickly
be subject
to challenge
leading to the
clause being
held to be void
with the result
that the parties
end up having
their dispute
determined
before the
Chinese Court.
Turning now to look at India. As
competition increases, and so
too the need to search out new
markets, it can be tempting to
rely upon an existing dispute
resolution clause without
giving proper consideration
to the appropriate forum for
any dispute and once that is
identified, the possible relief or
remedies that might be sought in
the event of a dispute and how
those might be obtained.
Litigation in India can be quickly
discounted as an option where
delays are endemic and where
it can take anything up to 15
years or more to obtain a final
judgment11. That, coupled
with the lack of experience of
the Indian Courts in handling
complex commercial disputes,
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offshore arbitration, which was
seen to provide a neutral forum
for the resolution of disputes,
acceptable to both Indian and
foreign parties and less likely
to be subject to Indian court
interference.

Chris Lockwood and John Arthur discuss how to draft effective dispute resolution clauses for international commercial disputes

suggest that offshore litigation is
to be preferred.

foreign judgment are wider than
for arbitration awards13.

However, that too can have its
own problems. For example, only
certain decisions of the courts
in reciprocating jurisdictions
will be recognised and enforced
under Indian law. This includes
England and Singapore. It does
not include Australia12. Even if
the Indian Courts were willing to
consider the recognition of any
reciprocating jurisdiction they
are not adverse to subjecting
the judgment to scrutiny on
the merits as the grounds for
the refusal of enforcement of a

Having perhaps, discounted
litigation in India or offshore the
next step will be to consider
arbitration. The perception is
that arbitration onshore in India,
even where this is conducted
under the Rules of one of
the recognised international
institutions, is susceptible to
judicial intervention by the Indian
Courts and where the Courts
have in the past shown an
unhealthy willingness to reopen
onshore awards on grounds
of "public policy" or "patent

illegality"14. In case it is thought
that Ad-hoc arbitration in India
might be an option, this too
allows for intervention by the
Court and the types of delay
that have been identified above
as well as the possibility that
the courts will enquire as to the
merits of the case15.
In a recent survey conducted
by EY16 it was found that
almost 95% of agreements
between parties were subject
to arbitration (particularly in
construction, infrastructure and
oil and gas contracts) with there
being a marked preference for

One area of concern however,
has been in relation to
enforcement in India and the
exercise of power given to
the Indian Court under Part 1
of the Indian Arbitration and
Conciliation Act 1996 (Act). That
part of the Act was intended to
apply to domestic arbitrations
in India and to give to the court
procedural powers including the
granting of interim measures
and to set aside awards. In a
2002 decision (Bhatia)17 it was
held that Part 1 of the Act could
apply to "offshore" arbitrations
and so gave to the Indian Court
supervisory jurisdiction over
arbitrations seated outside
of India. As a result of that

case a number of subsequent
decisions led to foreign awards
being set aside18 and the redrafting of arbitration clauses to
expressly exclude the operation
of Part 1 of the Act to seek
to prevent the Indian Courts
from reopening and potentially
setting aside any award19.
Although the recent decision in
BALCO20 overturned the Bhatia
decision, concerns still remain
in relation to enforcement in
India. There is in addition the
additional need to consider
whether it is sensible to exclude
the ability of the Indian Court
to grant interim relief in aid
of offshore arbitration. It may
be that a party to an offshore
arbitration would wish to have
the ability to seek the assistance
of the Indian Court to freeze
assets, preserve property,
examine witnesses or seek other
relief in aid of an arbitration
seated outside of India. It may

therefore be necessary to
choose between the benefit of
having the arbitration offshore
but with the ability to access the
Indian courts and an offshore
arbitration where Part 1 of the
Act is expressly excluded.
Either way, leaving the drafting
of the dispute resolution
clause to the final hour is to be
avoided. Careful thought should
be given to the drafting of the
clause and where arbitration is
chosen a checklist should be
applied that includes: evaluating
litigation over arbitration, the
choice of law and jurisdiction,
the choice of arbitration
institution, the language of the
arbitration, the number and
qualifications of the arbitrators,
the venue of any hearing and
the suitability of a model clause.
If in doubt the recommendation
is to seek advice.

1. Promulgated by the Standing Committee of the National People's Congress on 31 August 1004 and implemented on 1 September 1995.
2. Promulgated by the Supreme People's Court on 26 December 2006 and effective on 8 September 2006.
3. Article 16 of the Arbitration Law.
4. Supreme People's Court of the PRC, July 8 2004.
5. "Arbitration ICC Rules, Shanghai shall apply"
6. The Hong Kong Court of First Instance reached a similar decision in Klockner Pentaplast GmbH v Advance Technology (HK) Company Limited
HCA 1526/2010 where it considered whether an arbitration seated in Shanghai under ICC Rules and governed by Chinese law was null and void
because of the failure to specify the arbitral institution. It held that it was unless the CIETAC arbitration institution could be identified through the
agreed arbitration Rules.
7. CIETAC Shanghai has stated that its establishment has been approved by the Shanghai Municipal Government and agreed by the Shanghai
Commission for Public Sector Reform.
8. "Any dispute arising from or in connection with this Contract shall be submitted to China International Economic and Trade Arbitration
Commission for arbitration which shall be conducted in accordance with the Commission's arbitration rules in effect at the time of applying for
arbitration. The arbitral award is final and binding upon both parties".
9. When a procedural law other than PRC law applies otherwise interim measure are governed by the PRC Arbitration Law and the PRC Civil
Procedure Law which provides that the PRC Courts have power to grant interim measures including the preservation of property and evidence.
10. SCIETAC has its own Rules as too SHIAC which differ to the CIETAC 2012 Rules.

Click below

11. The Indian Government (Law Minister Veerappa Moily) announced in July 2010 that it was going to put in place a legal regulatory regime and
supervision function to eliminate litigation delays from over 15 years to less than 3 years.
12. Australia is not currently a party to any multilateral convention regarding reciprocity of enforcement of court judgments or service of court
documents. It is however, party to a number of bilateral treaties (e.g. the Reciprocal Recognition and Enforcement of Judgments in Civil and
Commercial Matters 1994 with the United Kingdom).

LOOKING FOR THE LATEST LEGAL INDUSTRY
NEWS, NETWORKING OPPORTUNITIES
AND JOBS IN ASIA?
PRINT • ONLINE • EVENTS
Contact Amantha Chia at amantha.chia@thomsonreuters.com
or visit www.legalbusinessonline.com

13. See the Indian Code of Civil Procedure 1908.
14. See e.g. ONGC v Saw Pipes (2003) 5 SCC 705.
15. See e.g. SBP and Co v Patel Engineering Limited AIR 2006 SC 450.
16. Emerging Trends in Arbitration in India.
17. Bhatia International v Bulk Trading SA 2002 AIR (SC) 1432.
18. See e.g. Venture Global Engineering v Satyam Computer Services Limited Civil Appeal 308 of 2008 and Indtel Technical Services Pvt Ltd v WS
Atkins Plc. AIR 2009 SC 1132.
19. See e.g. Dazco India P Ltd v Doosan Infracore Co Ltd (Manu/SC/0812/2010).
20. Bharat Aluminium Co v Kaiser Aluminium Technical Services Inc. (Civil Appeal No 7019 of 2005, Indian Supreme Court 2012).
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Diploma in International
Commercial Arbitration
james healy
ciarb National Councillor
membership committee chair and australian representative
of ciarb young members group (worldwide)
Barrister, francis burt chambers, Perth
View Profile

18 - 26 April 2015 | Sydney, Australia

CIArb Australia Membership Update

T

he 2015 committee for
CIArb's Young Members
Steering Group have been
elected. The Steering Group
comprises 15 members and is
chaired by Arran Dowling-Hussey
from Ireland. Around 3000 of the
13,000 CIArb members (from
120 countries) are aged up to 40
or under and are represented by
this group. The 4th CIARB YMG
was successfully held in London
in November and focussed on
practical advocacy and mediation
skills for Young Members. The 5th
CIArb YMG conference will be held
in Paris in October 2015. If you are
interested in the Young Members
Group please connect with it either
on Facebook or LinkedIn click here.
To download the CIArb
Membership Brochure click here.

CIArb Young Members Steering Group
•

Arran Dowling-Hussey (Ireland) (Chair)

•

Simon Maynard (UK) (Vice-Chair)

•

David Casserly (Switzerland/Ireland)

•

Claire Clutterham (United Arab Emirates)

•

Daniel Grodinsky (Canada)

•

James Healy (Australia)

•

Vincent Lock (Hong Kong)

•

Gregory Nwakogo (Nigeria)

•

Nudrat Piracha (Pakistan)

•

Shannon Rajan (Malaysia)

•

Albertas Sekstelo (Lithuania)

•

Thomas Yates (UK)

Course Alumni
Beth Cubitt | Partner, Clyde & Co
Left – Right:

Click below

•
•
•
•
•

Alfred Wu, Fried Frank;
Beth Cubitt, Clyde and Co;
Charles Manzioni QC, Temple Chambers;
Peter Clayton, Pinsent Masons
Christopher To, HKIAC

During Hong Kong Arbitration Week in October.
For more information click here
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Student Membership 2014

Congratulations to the
following who were recently
accredited as Fellows

Ms Vivienne Abeywardena

QLD

Mr Darrow Furechi

SA

Mr Antoine Najjaein

NSW

Ms Tui Adams

QLD

Mr Matthew Gabell

SA

Miss Tokunbo Ogundare

NSW

Miss Oyinkansola Adesanya

NSW

Mr MEHUL Gandhi

SA

Mr Daniel Oxley

QLD

Anthony Clifford

WA

Ms Nicole Aiello

QLD

Mr William Gebers

QLD

Miss Elly Phelan

QLD

Donovan Ferguson

QLD

Miss Vasudha Akula

VIC

Mr Andrew George

NSW

Mr Chris Piggott

QLD

Chris Lockwood

VIC

Mr Hubert Algie

VIC

Mr Mitchell Haigh

QLD

Mr Tom Proctor

SA

Krish Naren

WA

Mr Tom Antal

SA

Ms Jayalia Halangode

VIC

Ms Lucy Prowse

VIC

Mr Michael Antenucci

SA

Mr Mitchell Hall

SA

Mr Alister Puckett

QLD

VIC

Miss Hannah Redmond-Josan

QLD

Miss Ava Aram

QLD

Mr Sam Hall

Mr Michael Barber

QLD

Mr Ian Hansberry

Mr Aaron Beale

QLD

Mr Geoffrey Bird

NSW

Miss Jessica Reid

SA

Mr Xavier Harris Plane

SA

Miss Jemima Roe

VIC

QLD

Mrs Tania Hassan

SA

Mr Paul Sekhon

Ms Melissa Brazil

QLD

Ms Karina Heikkila

VIC

Miss Natassia Smith

VIC

Mr Adam Bundy

QLD

Mr Jesse Hill

QLD

Mr Samuel Sokiri

SA

Mr Adam Bundy

QLD

Mr Julian Holland

VIC

Mr Nicolas Stamatelopoulos

SA

SA

Mr Jasper Sugars

SA

NSW

Mr Matthew Burrow

SA

Mr Ka Ming Hui

Dr Mark Burton

VIC

Mr Nicholas Jeffries

QLD

Mr True Swain

NSW

Mr Peiqi Cai

SA

Ms Janeni Jeremiah

VIC

Ms Sonia Swarup

NSW

Mr Thomas Chalk

SA

Mr Peter Kassapidis

SA

Mr Zoran TanaskoVIC

Miss Chun Yan Chan

VIC

Brother Leith Keegan

QLD

Mr Dean Teasdale

QLD

Ms natalie King

QLD

Miss Bianca Teng

SA

Mr William Kucera

ACT

Mr Simon Thomson

SA

Mr Jason Lal

QLD

Mr Kosti Tziortzis

SA
NSW

Miss Tanith Chippendale
Miss Catherine Clare
Mr Parker Daniel

NSW
SA
NSW

SA

Mr Erik Dober

VIC

Mr Christopher Larkins

NSW

Mr Joost Van Dam

Mr Souriyachanh Douangmala

SA

Mr Jun Won Lee

NSW

Miss Chimene Vaughan

VIC

Ms Michelle Dyck

QLD

Mr Julian Lynch

VIC

Mr Stuart Veitch

VIC

Miss Brianna Edwards

QLD

Mr Karthik Maganty

VIC

Miss Anna Waite

TAS

Miss Mirandha Escott-Burton

QLD

Mr James Maguire

VIC

Mr Stanley Wang

Miss Melissa Ferreira

WA

Mr Iskender Maski

SA

Mr Mohammed Foladi

SA

Mr Zan Mazharullah

Mr Aidan Forte

SA

Mr Brent McCarthy

Mr Mitchell Francis

NT

Mr James Millen

Mr Philip Franklyn

SA

Miss Aleksandra Naglik

Welcome to our new Members
and Associates who joined
between 1 Aug and 31 Dec 2014
Dr Sean Bogan

NSW

Ms Monique Carroll

NSW

Dr Donald Charrett

VIC

Mr Micheal MacNally

WA

Mr Isuru Devendra

WA

Mr Nicholas Floreani

SA

Mr Jamie Foggin

QLD

Mr Robert Heath

VIC

Mr Saddha Kalubowila

VIC

Mrs Bronwyn Lincoln

VIC

Miss Nadhirah Mohamed Nor
Ms Susan Norton

NSW
WA

Miss Sara Rayment

NSW

Mr David Roberts

NSW

Mr Toby Shnookal QC

VIC

NSW

Mr Evan Sylwestrzak

WA

Mr Joshua Wilson

SA

Mr Russell Thirgood

QLD

VIC

Mr Brandon Yin

SA

Mr Stephen Thompson

NSW

NSW

Mr Tedros Zeru

SA

Mr Damian Ward

QLD

WA

Mrs Erika Williams

NSW

QLD

Mr Scott Williamson

WA
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Malcolm Holmes QC
CIArb Australia Trustee, Sydney
View Profile

Trustee Profile: Malcolm Holmes QC

M

alcolm Holmes
QC is a Chartered
Arbitrator and Senior
Counsel at Eleven
Wentworth Chambers in Sydney
and an arbitrator member of
20 Essex Street in London and
Singapore. He is an experienced
international arbitrator and is a
member of a number of regional
arbitration panels including
panels maintained by the Kuala
Lumpur Regional Centre for
Arbitration (KLRCA), the Hong
Kong International Arbitration
Centre (HKIAC), the Singapore

International Arbitration Centre
(SIAC), the Australian Centre
for International Commercial
Arbitration (ACICA), the
Indonesian Arbitration Institute
(BANI), the Malaysian Institute
of Arbitrators and the China
International Economic and
Trade Arbitration Commission
(CIETAC). He is an arbitrator
member of the Court of
Arbitration for Sport (CAS).
He is the co-author of “The
International Arbitration Act;
A Commentary” published
by LexisNexis in 2011, and

also teaches International
Commercial Arbitration at UQ
and other Australian universities.
He is a member of the Board
of Trustees of the Chartered
Institute of Arbitrators in the
UK and is a Past President of
the Australian Branch of the
Chartered Institute of Arbitrators.
He is a Fellow of the Chartered
Institute of Arbitrators, a Fellow
and a director of the Australian
Centre for International
Arbitration and a Fellow
of the Institute of Arbitrators
and Mediators Australia.

New Book Shines Spotlight
on Arbitration
Justin Whealing
Lawyers Weekly
9 February 2012
Heavyweight legal leaders were out in force to attend the release of a
major tome on the laws governing international arbitration.
The International Arbitration Act 1974: A commentary, by Malcolm Holmes
QC and Dr Chester Brown, was formally launched at the Australian
International Disputes Centre (AIDC) last night (8 February). Former High
Court chief justice Murray Gleeson was the guest speaker, with around 65
legal and arbitration heavyweights in attendance.
Read more

What/Who inspired your
interest in arbitration?
Bob Stephens and Tony McIntyre,
who headed the industrial
arbitration team at Dawson
Waldron (now Ashurst).
What traits make a good
arbitrator?
An ability to identify and distil the
issues which have given rise to
the dispute between the parties
and an ability to dispassionately
assess the merits of each case.
Refer to an historical conflict
you wish you could have
participated in and why?
French Expedition into Egypt
(1798 – 1801) An unusual aspect
was the inclusion of an enormous
contingent of scientists and
scholars assigned to the invading
French force, 167 in total. This
deployment of intellectual
resources is considered as
an indication of Napoleon's
devotion to the principles of the
Enlightenment, and by others as
a masterstroke of propaganda
obfuscating the true motives
of the invasion; the increase of
Napoleon’s power. Napoleon's
discoveries in Egypt gave rise
to fascination with Ancient
Egyptian culture and the birth of
Egyptology in Europe.
What is your idea of perfect
happiness?
Peace and pleasure.

What is your greatest fear?
Heights.
What is your greatest
extravagance?
Duck and Pinot Noir at L’Auberge
du Pere Bis at Talloires, France.
What do you consider the
most over-rated virtue?
Abstinence in all its forms.
Which living person do you
most admire?
Barack Obama.
What is your favourite piece of
music?
It is a tie between Song for Guy by
Elton John and the duet from the
Pearl Fishers by Georges Bizet.
What is your favourite piece of
literature?
A Tale of Two Cities by Charles
Dickens (two other favourites
being Seven Years in Tibet by
Heinrich Harrer and Puckoon by
Spike Milligan).
What is your favourite film?
A tie between Borsalino and
Jean De Florettes and its sequel,
Manon Des Sources.
What credo/maxim/motto
inspires you?
“The man who wants to do
something finds a way, the other
kind finds an excuse”.

What is your
favourite journey?
This is difficult,
as at the top
of my bucket
list is the Trans
Siberian railway
journey from
Vladivostock to
St Petersburg but
from experience,
it is the Paris
Marathon. I have
run the course
three times
(1983, 2003,
and 2013).
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council and Secretariat

Why train

Patron	The Hon Murray Gleeson AC
Chief Justice of the High Court of Australia (1998-2008), Sydney

with us

Trustee

President	Albert Monichino QC
Barrister, Owen Dixon Chambers, Melbourne

As the professional home of dispute resolvers with over 13,000
members worldwide, there is no better place to develop your ADR
skills. CIArb provides a world-class training programme
in arbitration, adjudication, and mediation.

Vice President

Damian Sturzaker
Partner, Marque Lawyers, Sydney

Treasurer

Prof Colin Roberts
Centre for Research in Energy & Mineral Economics (CREME)
Curtin University & Colin Roberts Group, Perth

Company Secretary

Julie Soars
Barrister, Seven Wentworth, Sydney

National Councillors

John Arthur
Barrister, Owen Dixon Chambers, Melbourne

Whether you’re new to ADR and keen to find out more or an experienced
practitioner looking for career-enhancing training, CIArb has a course and
qualification to fit your needs.

Beth Cubitt
Partner, Clyde & Co, Perth

Our Pathways programme – ranging from Introductory Certificates through
to advanced level Diplomas - will give you the specialist knowledge and skills
you need to get ahead in ADR, whilst also qualifying you for membership of
CIArb as Associate (ACIArb), Member (MCIArb) or Fellow (FCIArb). These
internationally recognised qualifications provide our members with a powerful
mark of quality assurance.

Simon Davis
Barrister, Francis Burt Chambers, Perth
Jo Delaney
Special Counsel, Baker & McKenzie, Sydney
Sandrah Foda
Barrister, Third Floor St James’ Hall Chambers, Sydney

Other training features include:
•
•

Courses
that are suitable for all levels of experienceand professionalbackground
Tiered
programmeto supportcareer progression

•

Training
to suit your desiredcareer specialism

•

James Healy
Barrister, Francis Burt Chambers, Perth

Expert
tutors who are leadingpractitionersand academics

•

Caroline Kenny QC
Barrister, Owen Dixon Chambers, Melbourne
Dr Stephen Lee
Barrister, 35 West Chambers, Brisbane

standards
High
of teachingand assessment

•

Fast-track
courses for higherlevels of experience

•

Courses
deliveredworldwide

•

Supportive
learningcommunity

Paul Menzies QC
12 WentworthSelborne Chambers, Sydney
Ian Nosworthy
Senior Consultant, Cowell Clarke, Adelaide

Training ranges from one-day introductory sessions to seven month courses.
Courses are delivered worldwide through international branches. For global
training opportunities, find your local branch at www.ciarb.org/branches

Ron Salter
Arbitrator & Mediator, Melbourne
Secretariat

Deborah Lockhart
Executive Officer
Level 16, 1 Castlereagh Street
Sydney, NSW, 2000
T: +61 2 9230 0677
F: +61 2 9223 7053
E: info@ciarb.net.au

Media & Publications

Gianna Totaro
E: gtotaro@ozemail.com.au
M: +61 438 337 328

There are over4035 CIArb branches
active in six continents
To find out more about training opportunities in ADR, visit:
W : www.ciarb.org
T: +44 (0)20 7421 7439
E: education@ciarb.org

Malcolm Holmes QC
Barrister, Eleven Wentworth Chambers, Sydney
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