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We pride ourselves on being a truly global network, with over 
16,000 members working in sectors as diverse as finance,
construction, oil and gas and agriculture in over 130 countries 
worldwide. In addition to providing education, training and 
accreditation for arbitrators, mediators and adjudicators, CIArb 
acts as an international centre for practitioners, policymakers, 
academics and businessmen.

We provide dedicated professional guidance to our members 
through world-renowned training, conferences, events, research 

The Chartered Institute of Arbitrators (CIArb) 

is the professional home of dispute resolvers. 

As an international not-for-profit organisation, 

our mission is to promote the use of alternative 

dispute resolution (ADR) as the 

preferred means of resolving disputes 

throughout the world. 

 About  
us

  

+16,000
CIArb has over 16,000 
members worldwide
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Our members are based in over 
130 countries across the world

+40
There are over 40 CIArb branches  
active in six continents
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250 different commercial sectors
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and publications. We can ensure that all of our members have 
access to CIArb training and benefits, wherever they are in the 
world. Most importantly, CIArb’s international reputation and 
academic rigour provide our members with a powerful mark 
of quality assurance to help open doors.

The CIArb Australia is one of 40 branches offering institute 
members a prestigious, globally-recognised qualification 
and access to a global professional community and regular 
networking opportunities. Visit www.ciarb.net.au
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CAROLINE KENNY QC
CIArb AustrAlIA PresIdent
bArrIster, VICtOrIAn bAr
View Profile

Welcome to the 2019 edition of our flagship publication,  
The CIArb Australia News.

President's Report

Caroline Kenny QC 
President
CIArb Australia

Prof Doug Jones AO (International Arbitrator and International Judge of the Singapore International Commercial Court),  
Caroline Kenny QC (President of CIArb Australia), Dr. Shane Monks (CIArb Australia National Councillor)

S
ince my last report, 
and as evidenced by 
the following pages, we 
have increased the level 

of activity and engaged further 
with other stakeholders from 
across Australia and around the 
region.

I thank the Council for their 
support during these 12 months. 
In this time we have continued 
to work hard to expand the 
Institute’s profile, offerings and 
consolidate CIArb Australia as 
a leader in the international 
arbitration space. I also wish 
to acknowledge the support 
of our various sponsors and 
the Federal Court of Australia 
regarding our successful 
partnership in the CIArb/Federal 
Court International Arbitration 
Series which is now in its 4th 
year. 

2019 Council elections

At the last AGM held on 30 
April 2019, it was announced 
the following were elected to 
the 2019/2020 Council: John 
Arthur (VIC), Damian Sturzaker 

(NSW), Leon Chung (NSW), 
Shane Monks (QLD), Francis 
Williams (QLD), Nicholas 
Floreani (SA), Tom French (WA) 
Kristian Maley (WA) and myself. 
Following the AGM, the full 
Council elected the Executive: 
Caroline Kenny QC (President), 
James Healy (Vice President), 
Leon Chung (Vice President), 
John Arthur (Treasurer) and 
Dr Vicky Priskich (Company 
Secretary). During the year Dr 
Vicky Priskich was appointed 
Chair of the Education. The 
following were appointed State 
Convenors for CIArb Australia 
Chapters: Dr Vicky Priskich 
(VIC), Tom French (WA), Jo 
Delaney (NSW), Nicholas 
Floreani (SA) and Dr Shane 
Monks (QLD). Retiring and 
outgoing Councillors throughout 
2019 were Col Roberts (WA), 
Stephen Lee (QLD) and 
Brenda Horrigan (NSW).  On 
behalf of the Institute, I thank 
the retiring directors for their 
service and particularly, wish to 
acknowledge the outstanding 
contribution of longstanding 
directors, Col and Stephen.

CPD events

Amplifying the significant and 
expanding importance of 
international arbitration, we 
continue to invest in providing high 
end professional development 
events. In addition to delivering 
seminars of general interest and 
the Federal Court international 
arbitration program, we hosted 
the Melbourne business lunch 
featuring: former General Counsel 
at BHP, Leah Radcliffe.as the 
guest speaker.  In partnership 
with ACICA the branch held 
the International Arbitration 
Conference at the Westin Brisbane 
during Australian Arbitration 
Week.  With participation from 
the Hon Patrick Keane AC, the 
Hon Catherine Holmes AC, Chief 
Justice of Queensland, the Hon 
Justice Sofronoff, President of the 
Court of Appeal and the Solicitor-
General of Queensland, Sandy 
Thompson QC, the conference 
attracted a record number of 
delegates and filled to capacity 
with a wait list.    The branch also 
hosted the CIArb Annual Lecture 
with Paula Hodges QC, head of 
the LCIA, as the guest speaker.  

Once again the CIArb Australia 
Young Members Seminar was 
organised by Kristian Maley and 
also filled to capacity.

education and Accreditation

Education and accreditation 
continues to be the core activity of 
our branch. We offer a variety of 
courses for relative newcomers to 
ADR, right through to those with 
advanced levels of knowledge and 
skills. We held the Award Writing 
course in Melbourne and Sydney; 
the Accelerated Route towards 
Fellowship in Melbourne and 
the Introduction to International 
Arbitration course in Perth. This 
year the branch ran the Accelerated 
Route to Membership course, 
which is a pathway course to 
Fellowship.

This year the Institute launched a 
new training structure as part of 
its Golden Thread.   The purpose 
of the Golden Thread project is 
to confirm and underpin global 
recognition of CIArb’s rigour in 
upholding the standards of quality 
and expertise of its membership, 
and to strengthen the foundations 
of consistency, fairness and 

transparency offered by the training 
and qualification pathways.

Pre Vis Moot and Moots

In October we celebrated the 11th 
Anniversary of our joint venture 
with the NSW YL International 
Committee to organise an annual 
international commercial arbitration 
moot. Held at Herbert Smith 
Freehills Sydney offices, the Grand 
Final panel comprised The Hon 
Julie Ward, Chief Judge in Equity 
of the NSW Supreme Court, Leon 
Chung, Partner at Herbert Smith 
Freehills, and Gitanjali Bajaj, Partner 
at DLA Piper.

The CIArb Australia Young 
Members Group, chaired by 
CIArb Australia Councillor Kristian 
Maley, once again organised a 
pre-moot event for the Australian 
teams competing in Vienna and 
Hong Kong. The event attracted 
participation of 10 universities from 
across Australia and culminated 
in a grand final held at the Federal 
Court before a panel comprising 
the Hon Justice Clyde Croft AM, 
Justice of the Supreme Court 
of Victoria; Caroline Kenny QC, 

President of CIArb Australia and 
Gowri Kangeson, Partner of DLA 
Piper which firm sponsored the 
pre-moot.

Once again CIArb Australia was 
invited to join the panel for the 
Alfred Deakin moot on 4 to 5 
September and was represented 
by Dr Vicky Priskich. 

season’s Greetings

Finally, on behalf of all of us here 
at CIArb Australia, I would like to 
take this opportunity to thank you 
for your support and extend our 
best wishes for the festive season 
and the year ahead.

Caroline Kenny

https://www.vicbar.com.au/profile/8853
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LEE CARROLL   
sPeCIAl COunsel, 
COrrs ChAmbers WestgArth 
View Profile

2019 International Arbitration Conference

O
n 18 November 2019, 
arbitration practitioners 
from around the world 
convened at the 

Westin Brisbane to attend the 
2019 International Arbitration 
Conference, organised by 
ACICA and CIArb Australia.  
The conference, which saw 
practitioners from 5 continents 
and 15 jurisdictions impart their 
knowledge and experience, was a 
wonderful success. 

The conference was opened by 
the Honourable Chief Justice 
Holmes. Her Honour was followed 
by the Honourable Justice 
Keane AC who gave the keynote 
address. His Honour advocated for 
“quality control” of the arbitration 
process to ensure its success. 
His Honour said that the quality of 
decision-making is (naturally) just 
as important to parties who have 
chosen arbitration as it is to those 
who have chosen litigation, and 
that competence and diligence 
should be the goal of every 
arbitrator.  To take an approach, as 
arbitrator, which “gives a bit each 
way” is, his Honour said, inimical to 
the arbitration process. 

The first session of the day went 
around the globe, focusing on 
current trends in international 
arbitration in the Middle East and 
parts of Asia.  Anne Hoffmann 

said that arbitration is fully 
accepted by users in the Middle 
East; the hotspot of arbitration 
being the UAE and specifically, 
Dubai. Ms Hoffman then spoke to 
some of the features of the new 
UAE law. Meg Utterback spoke to 
developments in China including 
the 2019 Framework Plan which 
permits foreign arbitral institutions 
to register in mainland China.  

Sheila Ahuja said that a lack of 
reliability and consistency in the 
courts in Indonesia, India, Malaysia 
and Japan makes arbitration in 
those jurisdictions a strong choice.  
However, she identified hurdles in 
these countries.  The Indonesian 
arbitration law does not adopt the 
Model Law. Recent amendments 
to India’s arbitration law are thought 
to be confused and India has only 
chosen to enforce arbitral awards 
from arbitrations with 59 (of the 
~160) countries who are party to 
the New York Convention.  Japan 
has some way to gain international 
reputation. And the Malaysian 
courts do not offer reliable or 
efficient judicial support for 
arbitration in that country.

We also learned from the 
Honourable Justice Sofronoff, 
who chaired the session, that 
Myanmar is considering invoking an 
arbitration process and Professor 
Doug Jones explained that efforts 

are being made in South Korea to 
expand the amount of international 
arbitration in that country, including 
by creating an English language list 
for international arbitration matters.

The second session featured a 
conversation with Paula Hodges 
QC, led by Caroline Kenny 
QC. Ms Hodges spoke about a 
distinguishing feature of the LCIA 
Arbitration Rules (Articles 18.5 
and 18.6) which ensures that 
counsel complies with certain 
ethical standards contained in 
the Annex to the LCIA Rules, and 
which gives tribunals the power 
to investigate alleged violations of 
the standards and impose certain 
sanctions in relation to any such 
violation. Ms Hodges explained that 
it was important, as an institution, 
to “regulate ourselves” and not be 
reliant on arbitrators to import the 
IBA’s ethical guidelines.   

In Session Three, we heard about 
arbitration in the energy and 
resources industry. The session 
was chaired by Jeremy Quan-
Sing who revealed that a WA 
Arbitration Initiative which looked at 
the nature of arbitration activity with 
a WA connection in the 2017/2018 
financial year, concluded that 75% 
of all reported arbitrations related 
to either the construction or oil & 
gas and mining industries. Georgia 
Quick spoke about arbitration in 

Building Bridges: Resolving Disputes through International Arbitration

the renewables sector and said that 
arbitration needs to stay “fresh and 
relevant”. Russell Thirgood spoke, 
in part, about climate change and 
the likelihood that climate change 
(specifically, the right to a safe and 
clean environment) will generate a 
new wave of human rights issues.

Kanaga Dharmananda QC 
raised three interesting points in 
the context of expert evidence.  
First, ought there be standards 
around the disclosure by experts 
of previous arbitral involvements? 
Secondly, how do we ensure 
experts get the documents they 
need before they provide their 
opinion?  Thirdly, where (for 
reasons of cultural upbringing) 
parties take a different approach 
to the treatment of experts and the 
preparation of witness testimony, 
how do we ensure there is no 
consequential imbalance in the 
hearing? Should the issue be 
addressed by way of a procedural 
direction soon after the tribunal’s 
constitution?

The difficulty of finding technical 
experts, who are not over utilised, 
was also raised.  A comment 
from the floor informed us that the 
Expert Witness Institute in London 
now has a Singapore arm, which 
many may find useful.

Session Four focused on China’s 
One Belt, One Road initiative. This 
session was chaired by Chan Leng 
Sun SC.  Dr Fuyong Chen spoke 
to us about China’s International 
Commercial Court, which has 
two branches: one in Shenzhen 
to deal with disputes arising out 
of the BRI maritime road; and one 
in Xi’an to deal with disputes in 
relation to the overland Belt. Dr 
Chen also introduced us to the 
BAC Arbitration Rules 2019. Olga 
Boltenko spoke about China’s 
treaty policy and the proliferation of 
dispute resolution centres. 

After lunch, we were treated to 
dispute-specific panels. First, 
Professor Jenni Lightowlers 
chaired a panel on the arbitration 
of IP disputes.  Traditionally, IP 
disputes have not been arbitrable 
and IP rights have only been 

enforced through litigation.  
However, as a national court can 
only adjudicate on disputes within 
its jurisdiction and IP disputes are 
almost always a multi-jurisdictional 
issue, this was unsatisfactory as it 
meant a claimant had to litigate in 
multiple jurisdictions. 

We learned that Hong Kong has 
enacted legislation dealing with 
the arbitrability of IP disputes. 
Dr Rouven Bodenheimer also 
considered that there was room 
for the infringement of IP rights to 
be the subject of a dispute under 
an investment treaty.  Winnie Tam 
SC explained that arbitration in this 
area is not without its limitations. 
Of course the relevant parties 
must have previously entered into 
an arbitration agreement. And 
any award would not have a legal 
impact on the rights of non-parties. 
So to the extent that a party 
wants “vindication pronounced 
to the world”, that party may not 
be satisfied with a confidential 
outcome.

The next panel hosted a very 
interesting session speaking 
to many different issues in the 
context of the arbitration of M&A 
deals, such as the production of 
documents, the appropriateness 
of expert determination where 
the remedy sought is a valuation 
or price calculation exercise, and 
how tribunals who are unfamiliar 
with concepts such as ‘without 
prejudice’ and ‘calderbank offers’ 
deal with such concepts. The 
session was chaired by Justin 
McDonnell. 

Andrew McDougall offered 
his “top 3” tips for drafting an 
arbitration agreement. First, pre-
arbitral steps should be crystal 
clear. Secondly, time limits should 
be reasonable and achievable.  
Thirdly, the arbitration agreement 
should include a proper law of 
the arbitration agreement.  This 
is particularly important if there 
is an issue as to whether a non-
signatory, parent company, is 
bound by the arbitration agreement. 
If there is an express proper law 
of the arbitration agreement, there 

will be no issue about which law 
applies to determine the issue.

Paul Sandosham cautioned 
against choosing one institution 
to administer another institution’s 
arbitration rules, and spoke about 
the Alstom Technology experience. 

The next session concerned 
construction & infrastructure 
disputes, chaired by Sandy 
Thompson QC.  Stephen Hibbert 
treated the audience to a wonderful 
overview of the Qatar rail – Doha 
Metro, complete with a short video. 
Mr Hibbert also shared with us a 
rather novel feature of an arbitration 
agreement in that Project which 
provided that any arbitration would 
be delayed until the end of the 
Project, even if the contract was 
terminated. Frances Williams 
advised lawyers to be flexible in the 
use of memorials versus pleadings, 
and considered stop-clock 
arbitrations to be a worthy process 
to cut through the inefficiencies of 
arbitration. Gitanjali Bajaj agreed: 
stop-clock arbitration makes you 
focus and put the real issues in 
dispute to the real witnesses.

The final session of the day 
concerned the appointment of 
arbitrators from an institutional 
and a corporate perspective.  The 
session was chaired by Professor 
Doug Jones AO.  Matthew 
Gearing QC demonstrated that 
the statistics show that institutions 
are driving diversity more than 
the parties, and that the LCIA, in 
particular, is leading the charge.  
The corporate perspective was 
given by Scheherazade Walter. 
Ms Walter explained perfectly the 
apparent reluctance on the part of 
parties:  the client is interested in 
this arbitration. It is not interested 
in furthering the cause of diversity 
for the good of arbitration more 
generally.

Caroline Kenny QC and Brenda 
Horrigan gave the closing 
address, and then the delegates 
headed pool-side for a cocktail 
networking reception.  It was a 
thoroughly enjoyable and rewarding 
conference shared with many from 
around the globe. 

https://corrs.com.au/people/lee-carroll
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Justice Keane, Chief Justice 
Holmes, Justice Sofronoff, 
Solicitor-General of Queensland, 
Sandy Thompson QC, ladies and 
gentleman, a warm welcome to 
this conference in Brisbane.  I 
would particularly like to welcome 
our international and interstate 
delegates and speakers who have 
travelled from around Australia 
and all corners of the globe to be 
with us today. This conference, 
which is Australia's premier 
international arbitration event, will 
launch Australian Arbitration Week 
here in Brisbane for the very first 
time.   You will have observed 
that the conference brochure 
features Brisbane’s Captain Cook 
bridge, and the conference is 
called “building bridges - resolving 

disputes through international 
arbitration.”  The title for the 
conference is appropriate because  
for international arbitration to 
remain the preferred method for 
resolving cross border disputes 
we must build bridges, not walls.  
We must  ensure that arbitration 
remains relevant and responsive 
to those who use it.   Arbitration 
weeks, wherever they are held, 
are all about placing arbitration 
under the microscope to examine 
its strengths, its weaknesses 
and how it can be improved.  
This week in Brisbane will be no 
different.  

It has been a pleasure to work 
with my co-conference chair 
Brenda Horrigan to organise this 

conference.   We are grateful for 
the support of Justice Keane, 
who himself comes from Brisbane 
and  Queensland’s judiciary 
and government.  We also 
acknowledge the support of global 
institutes, industry associations, 
Deakin University, our sponsors 
and media partners in organising 
this conference.   Today you will 
hear from expert practitioners from  
five continents and 15 jurisdictions 
who will impart their knowledge 
and experience in examining 
emerging trends in various key 
sectors of international arbitration.  
We are particularly delighted to be 
joined today by Paula Hodges QC, 
the President of the London Court 
of International Arbitration, by Matt 
Gearing QC, the Chair of the Hong 

CIArb Australia President’s Welcome
Caroline Kenny QC

Kong International Arbitration 
Centre, Chan Leng Sun SC, the 
deputy Chairman of the Singapore 
International Arbitration Centre 
and Dr Fuyong Chen, the Deputy 
Chair of the Beijing International 
Arbitration Centre.

For this first Australian Arbitration 
Week in Brisbane arbitration 
practitioners from across Australia 
and around the world have rallied 
behind Brisbane to ensure that 
the week is a  success.  I hope 
you enjoy all eight sessions of 
the program, that you meet new 
friends and colleagues today 
and over the course of the week 
and that you take away with you 
a positive view of the  important 

contribution that Australia and 
Australian practitioners make to 
the success and advancement of 
international arbitration.

It is now my pleasure to introduce 
the Chief Justice of Queensland, 
the Honourable Catherine Holmes, 
to  welcome you to Queensland.  
The Honourable Chief Justice 
Holmes is a graduate of The 
University of Queensland and 
Australian National University. 
Chief Justice Holmes was 
admitted as a solicitor of the 
Supreme Court of Queensland 
and practised as a barrister at the 
Brisbane Bar.

Her Honour served as a founding 

member of the Women's Legal 
Service, a  member of the Anti-
Discrimination Tribunal and deputy 
president of the Queensland 
Community Corrections Board. 
Chief Justice Holmes was Counsel 
assisting the Forde Commission 
of Inquiry into Child Abuse and 
was the Commissioner of the 
Commission of Inquiry into the 
2010–11 Queensland Floods.

Chief Justice Holmes was 
appointed Chief Justice of the 
Supreme Court of Queensland in 
2015, having served as a judge of 
the Queensland Court of Appeal 
from 2006.
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It is my pleasure to welcome you 
all to this year’s conference, and 
to welcome you to the first such 
conference to be held in Brisbane. 
It is a difficult time for the State. 
There are disastrous bushfires 
being fought. Brisbane is smoky 
and hot. But I hope at least that 
you are finding the welcome as 
warm as the weather.

Arbitration tends to be regarded 
as a modern phenomenon. It has 
certainly proliferated, overseas 
and here, in the past 60 years, 
since the adoption of the New 
York Convention. Even in the past 
decade the number of disputes 
being settled by arbitration has 
increased dramatically. Between 
2012 and 2018, the number of 

arbitrations conducted annually at 
the 11 largest arbitral institutions 
increased by 50%, from just over 
4000 to over 6000. 

But arbitration has been an 
important component of trade for 
thousands of years. We find it in 
Ancient Greece, as early as 800 
B.C., mentioned in the writings of 
Homer.  Gary Born describes an 
even earlier instance in ancient 
Assyria, of a woman named 
Tulpunnya, who after a successful 
arbitration was awarded 10 silver 
shekels and an ox.   Today’s 
processes are no doubt a little 
different. But what they have in 
common – what allows us to trace 
back the history of arbitration 
so long – is the choice of an 

individual, a chief, a respected 
trader or lawyer, to resolve a 
dispute in a binding way.

As in Greece, arbitration in 
Australia is an ancient practice. 
Before colonisation, some 
Indigenous Australian legal 
systems employed methods 
of dispute resolution akin to 
arbitration. 

And it was certainly central to 
the administration of justice in 
Australia’s early colonies. It is 
often said that modern Australia’s 
suitability as an arbitration centre 
lies partly in our inherited common 
law tradition. But some of the 
first incarnations of arbitration in 
colonial Australia arose because of 
the absence of the common law.

Welcome Address
The Hon Catherine Holmes
Chief Justice

I’m indebted to Doug Jones’ work 
for information here. Arbitrations 
were occasionally used in the early 
part of the 19th century to settle 
debt disputes in New South Wales, 
the first colony.  But it was in the 
mid-part of the century in what 
is now Victoria that the practice 
became relied on heavily by private 
landowners.  Well… landowners is 
perhaps a generous term.  Most 
of them were squatters on Crown 
lands. Courts, particularly those 
with civil jurisdiction, were not 
established for quite some time.  
So, arbitration came to the fore.

The first reported award, in 1836, 
was a dispute about someone 
injuring his neighbour’s cattle, and 
hunting their rabbits.  The early 
bread and butter of commercial 
arbitration.

The practice of arbitration 
became so accepted by the 
community that in June 1836, 
at the first meeting of the Port 
Phillip Association, ‘Victoria’s 
unofficial parliament’,  resolutions 
were passed creating what could 
be described as our first arbitral 
institution. An arbitrator was 
appointed, and all awards were 
made final. 

Arbitration also played a significant 
role here, in the early history of 
Queensland.  In the news pages 
from the earliest days of the colony 
in the 1840s and 1850s there are 
reports of arbitration to resolve 
small civil claims,  as well as 
salvage disputes.  Arbitration was 
even stipulated as the means for 
resolving disputed claims to vacant 
Crown lands. 

As the colony grew, the role of 
arbitration did too. A major event 
was the Robb Arbitration Case in 
the early 1890s, involving a dispute 
between the Government and a 
contractor about a large railway 
project.  The stellar list of counsel 
included the Queensland Attorney-
General, Samuel Griffith, later 

Australia’s first Chief Justice. 

Following that, in 1894 the 
Queensland Chamber of 
Commerce created a Voluntary 
Arbitral Tribunal.  There were 
already similar voluntary tribunals 
in Melbourne, Sydney and 
Adelaide,  and one was later 
created in Perth. 

This early culture of arbitration in 
Australia continued into the 20th 
century. However, it wasn’t until 
the 1980s that a uniform system 
of arbitration acts was created 
in each of the states.  Arbitration 
in Australia was also largely 
domestically focused.

Even after the passage of the 
International Arbitration Act in 
1974 and of the uniform state acts 
in the 1980s – a relatively pro-
arbitration framework – arbitration 
failed to truly take off in Australia. 
It’s fair to say that support for it 
from the Australian judiciary was 
not overwhelming. Chief Justice 
Spigelman of New South Wales 
observed in 2009 that “commercial 
arbitration… has always offered, 
but rarely delivered, a more cost 
effective mode of resolution of 
dispute.” 

Another Chief Justice, James 
Allsop of the Federal Court, has 
suggested that this falling short 
was partly attributable to the 
courts’ willingness to intervene in 
the arbitral process.  On questions 
of arbitrability, separability, and 
construction of the arbitration 
agreement, Australian courts 
generally took a narrow view.  That 
is to say, one that left the arbitral 
process more open to interruption, 
and the award more vulnerable to 
challenge.

In the last 10 or so years, judicial 
support for arbitration has, 
however, increased. That is both in 
terms of the prevailing approach to 
questions of law, but also in terms 
of the structural support offered 

by Australian courts to arbitration. 
I’m thinking there of the arbitration 
lists that have been created in 
the Supreme Courts of NSW and 
Victoria and in the Federal Court.

That’s important, because it 
seems that it is a country’s legal 
culture that most influences choice 
of it as a seat of arbitration. The 
2018 Queen Mary University 
of London Arbitration Survey 
reported that the ‘formal legal 
structure’ of the seat – its 
neutrality, arbitration law and 
track-record for enforcing awards 
– was the most important factor 
in a party’s choice of that seat. 
Factors like cost, language, and 
familiarity with local culture were 
far less important. 

So things look fairly promising 
for Australia as a centre for 
arbitration in the future. But there 
are challenges on the horizon, 
too. Twenty four years ago when 
the Australian branch of the 
Chartered Institute of Arbitrators 
was created, public opinion was 
far more supportive than it is today 
of international trade and the 
institutions that support it. Today 
there is a rising scepticism towards 
many international institutions. 
Admittedly, commercial arbitration 
rarely sits directly in the firing line. 
Criticism is usually directed at 
the legitimacy of investor-state 
arbitration instead. Within the 
arbitration community, there are 
concerns too about the increase 
in costs and delays in the arbitral 
process.

Today’s conference, with its theme 
“building bridges” presents a 
welcome opportunity to reflect 
on some of these challenges.  I 
would like to extend my thanks 
to the Australian Centre of 
Commercial Arbitration and the 
Chartered Institute of Arbitrators 
for organising this conference 
and providing an opportunity for 
education, discussion and training.
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In October 2010, I addressed 
the Australian Financial Review's 
International Dispute Resolution 
Conference in Sydney1. I 
discussed the extent of the 
scrutiny exercised by Australian 
courts over the conduct of 
arbitrations and the enforcement 
of awards, the overarching 
concern being that the intensity of 
judicial review of arbitration awards 

"necessarily determines the utility 
of the arbitration process"2 in this 
country and judicial review with an 
eye finely attuned to the detection 
of error is not helpful.

I suggested that, while judicial 
supervision of arbitration in 
Australia in relation to adequacy 
of reasons and matters of process 
had historically tended to impose 
the strict standards of decision 

making required of judges, our 
courts were now taking a more 
liberal and pragmatic approach 
recognising that the decision-
making power of an arbitrator 
derives from the voluntary 
agreement of the parties to the 
dispute rather than the sovereign 
power of the state.

Because the decision-making 
authority of the arbitrator is rooted 

L-R: The Hon Chief Justice Catherine Holmes, Chief Justice of the Supreme Court of Queensland, Brenda Horrigan, President of ACICA, 
The Hon Justice Patrick Keane, Justice of the High Court of Australia & Caroline Kenny QC, President of CIArb Australia

Taking The Contract Seriously – Changing 
Perspectives On The Prospects For International 
Arbitration: 2010 To 2019*

The Hon. Justice Patrick Keane
High Court of Australia

* Keynote Address to ACICA Conference, 

Brisbane, 18 November 2019.

1. See Keane, "Judicial Support for Arbitration 

in Australia" (2010) 34 Australian Bar 

Review 1.

2. Antoine, "Judicial Review of Arbitral 

Awards" (1999) Dispute Resolution Journal 

23 at 24.

in the consent of the parties 
whose interests are in a just, quick 
and cheap decision, and because 
arbitration is a private process 
in which the arbitrator's decision 
affects only the parties to the 
dispute, the special considerations 
that inform the standards applied 
in judicial decision-making are not 
in play in arbitrations. Accordingly, 
there is no occasion for the 
strict judicial supervision that 
characterises the exercise of the 
judicial power of the state.

I suggested that judicial 
acceptance of the significance of 
the new approach was

now settled by the then recent 
decision of the Court of Appeal of 
the Supreme Court of New South 
Wales in Gordian Runoff Limited v 
Westport Insurance Corporation3.

Those who were present in the 
audience back then in 2010 must 
have thought, shortly thereafter, 
when the High Court dealt with 
an appeal from the New South 
Wales Court of Appeal in Gordian 
Runoff, that listening to me bloviate 
on this  subject had been a 
complete waste of their time4. That 
is because, in Gordian Runoff, 
the High Court overruled the New 
South Wales Court of Appeal. 
Reasserting the strong view of the 
supervisory role of the courts with 
respect to arbitrations, the plurality 
in the High Court observed that5:

"[I]t is going too far to conclude 
that performance of the arbitral 
function is purely a private matter 
of contract, in which the parties 
have given up their rights to 
engage judicial power, and is 
wholly divorced from the exercise 
of public authority."

The Court went on to hold that the 
reasons provided by the arbitrators 
in that case were so inadequate as 
to constitute an error of law on the 
face of the record6; and the order 
of the primary judge setting aside 
the award was reinstated7.

But you can't keep a good idea 
down; and within two years of 
Gordian Runoff, the liberalising 
tendency reasserted itself in 
TCL Air Conditioner (Zhongshan) 
Co Ltd v Judges of the Federal 
Court of Australia8. In that case, 
it was argued that the jurisdiction 
conferred on the Federal Court 
to enforce an award to which 
Article 35 of the UNCITRAL Model 
Law applied is incompatible 
with ChIII of the Commonwealth 
Constitution. It was argued that 
because, under Article 35, the 
Federal Court was unable to refuse 
to enforce an arbitral award on the 
ground of error of law, the power 
to enforce such an award either 
impermissibly conferred the judicial 
power of the Commonwealth on 
the arbitral tribunal, or undermined 
the institutional integrity of the 
Federal Court, as the supervisor of 
that tribunal.

The High Court unanimously 
rejected these arguments, 
drawing a distinction between 
the making of an arbitral award, 
and proceedings in court for its 
enforcement. The making of an 
award is not an exercise of judicial 
power, because "the existence 
and scope of the authority to make 
the arbitral award is founded on 
the agreement of the parties"9. The 
plurality said10: 

"[T]he conclusion that an arbitrator 
is the final judge of questions 

of law arising in the arbitration 
does not demonstrate that there 
has been some delegation of 
judicial power to arbitrators. The 
determination of a dispute by an 
arbitrator does not involve the 
exercise of the sovereign power of 
the State to determine or decide 
controversies."

The plurality also rejected the 
institutional integrity argument, 
saying that11:

"The defining characteristic of a 
court upon which TCL fastened 
was judicial independence, which 
was said to be 'distorted' by the 
absence of scope for substantive 
review of an award for error of 
law when the Federal Court 
determines the enforceability 
of an award under the IA Act. 
The submission fails to take 
into account the consensual 
foundation of private arbitration. 
This failure underpinned TCL's 
misunderstanding of the 
relationship between private 
arbitration and courts."

The liberalising and pragmatic 
approach of the judiciary was 
confirmed most recently in the 
High Court's decision in Rinehart 
v Hancock12. In that case, the 
principal issue on appeal was 
whether the claims raised by the 
appellants – that they were not 
bound by an arbitration clause 
in each of the deeds in question 
because their consent had been 
procured by misconduct on the 
part of some of the respondents 
so that the deeds were of no 
effect – were within the scope of 
the arbitration clause contained 
in the deeds. The principal deed 
provided relevantly that in the 

3. (2010) 267 ALR 74; [2010] NSWCA 57.

4. See Westport Insurance Corporation v 

Gordian Runoff Ltd (2011) 244 CLR 239.

5. Westport Insurance Corporation v Gordian 

Runoff Ltd (2011) 244 CLR 239 at 261-262 

[19]-[20]

6. Westport Insurance Corporation v Gordian 

Runoff Ltd (2011) 244 CLR 239 at 271 

[55]-[57]

7. Westport Insurance Corporation v Gordian 

Runoff Ltd (2011) 244 CLR 239 at 274 [72]

8. (2013) 251 CLR 533.

9. TCL Air Conditioner (Zhongshan) Co Ltd 

v Judges of the Federal Court of Australia 

(2013) 251 CLR 533 at 555 [31]-[32].

10. TCL Air Conditioner (Zhongshan) Co Ltd 

v Judges of the Federal Court of Australia 

(2013) 251 CLR 533 at 575 [107].

11. TCL Air Conditioner (Zhongshan) Co Ltd 

v Judges of the Federal Court of Australia 

(2013) 251 CLR 533 at 573 [101].

12. 12 [2019] HCA 13.
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event "that there is any dispute 
under this deed", there is to be 
a confidential arbitration of the 
dispute.

The Federal Court had held 
that the phrase "any dispute 
under this deed" should be 
given a liberal, not a narrow, 
interpretation13. In the High Court, 
more cautiously perhaps, the 
plurality, applying "orthodox 
principles of interpretation", held 
that in the context of the evident 
importance to the parties of 
maintaining confidentiality in the 
resolution of any dispute between 
them relating to the deed14, it was 
"inconceivable" that the appellants' 
claims as to the invalidity of the 
deed should not also be the 

subject of confidential dispute 
resolution15. The claims of invalidity 
were therefore held to be within 
the scope of the arbitral clause.

The High Court did not go so far 
as to endorse the view of Lord 
Hoffmann in the House of Lords in 
Fiona Trust & Holding Corporation 
v Privalov16 that a claim that the 
arbitration clause is not binding is 
to be presumed to be covered by 
the agreement to arbitrate disputes 
under the agreement. But the 
High Court's approach is generally 
likely to lead to outcomes that are 
consistent with Lord Hoffman's 
approach in Fiona Trust17.

So far as the political branches of 
state power are concerned, it is of 

more than passing interest that in 
TCL, the Attorneys-General of the 
Commonwealth, and the States 
of Queensland, South Australia, 
Victoria, Western Australia and 
New South Wales, intervened in 
the High Court to support the 
more liberal approach18. The 
support of Australian governments 
for arbitration is clear and strong.

The support of Australian law 
makers for arbitration at State and 
Commonwealth levels has been 
so unequivocal and consistent 
over the last three decades 
that privity to the arbitration 
agreement is not always essential 
to compel a person to participate 
in arbitration or to be bound by its 
result. While there is a theoretical 

L-R: Matthew Gearing, Chairperson of the Hong Kong International Arbitration Centre, Caroline Kenny QC, President of CIArb Australia, 
Brenda Horrigan, President of ACICA, Paula Hodges QC, President of the London Court of International Arbitration & Fuyong Chen, 
deputy secretary-General of Beijing International Arbitration Center

13. Hancock Prospecting Pty Ltd v Rinehart 

(2017) 257 FCR 442 at 489 [166]-[177], 496 

[193].

14. Rinehart v Hancock Prospecting Pty Ltd 

[2019] HCA 13 at [32]-[33] and [46].

15. Rinehart v Hancock Prospecting Pty Ltd 

[2019] HCA 13 at [48].

16. [2007] 4 All ER 951.

17. Fiona Trust & Holding Corporation v 

Privalov [2007] 4 All ER 951 at 958 [13].

18. It may also be noted that ACICA and the 

Institute of Arbitrators and Mediators and 

the Chartered Institute of Arbitrators were 

given leave as "amici curiae" to make 

submissions to the same effect.

19. Park, "Non-Signatories and the New York 

Convention" (2008) 2 Dispute Resolution 

International 84 at 86.

tension between maintaining 
arbitration's consensual character 
and maximising an award's 
practical effectiveness by 
binding related persons19, as was 
noted in Rinehart, in Australia 
as elsewhere20, there has been 
a statutory expansion of the 
meaning of "party" to include 
"any person claiming through or 
under a party to the arbitration 
agreement".

By reason of the statutory 
extension of "party" in the 
International Arbitration Act 
1974 (Cth) and in our domestic 
Commercial Arbitration Acts, a 
non-signatory to an arbitration 
agreement may be bound by the 
arbitral award. In addition, joinder 
mechanisms are now contained 
in leading arbitral rules, including 
clause 15 of the rules of arbitration 
of the ACICA Rules.

This strong legislative support 
for arbitration means that an 
arbitrator, in deciding questions 
of joinder, has the flexibility to 
assess the legal, factual and 
technical connections between 
the pending arbitration and the 
effect of granting the joinder21. The 
decision-maker may have regard 
to various factors, such as whether 
the dispute arises from the same 
transaction; whether there is a 
common question of law or fact; 
or whether the third party to be 
joined is an indispensable party for 
the purpose of awarding complete 
or effective resolution22. While the 
contractual basis of the arbitrator's 
jurisdiction remains of central 
importance, the sophistication of 
modern commerce means that 
unless some non-parties to the 
contract are joined in arbitration, 
the practical effectiveness of the 

arbitral award might seriously be 
undermined. In this respect, it is 
not surprising that the "law places 
limitations on the autonomy of the 
will of the parties"23 consistently 
with the view that the simple "ideal 
of arbitration is freedom reconciled 
with law"24.

Twenty years ago, it was a 
matter of grave concern to those 
responsible for the administration 
of the justice system in this country 
that parties to commercial litigation 
were making excessive demands 
on the time and resources of the 
court system to the disadvantage 
of other litigants. Now those 
demands on the justice system 
have been eased as more and 
more commercial entities vote with 
their feet in favour of arbitration.

That is partly, no doubt, because 
wealthy litigants opt out of 
the public system of dispute 
adjudication in which they are 
obliged to stand in the queue with 
other litigants because they can 
afford to do so. To the extent that 
the exercise of this preference 
reduces the demands on the 
stretched resources of the public 
system of justice, that is a good 
thing. No doubt our lawmakers 
find the easing of the fiscal burden 
very attractive. But, of course, the 
large corporations who choose 
arbitration as their preferred mode 
of dispute resolution are not acting 
out of a sense of public duty.

The finality of resolution so 
desired by those engaged in 
international trade and commerce 
is more effectively secured by 
arbitration than litigation because 
of the absence of the hierarchy 
of appeals, and the attendant 
uncertainty and delay, which 

characterise the court system. 
There is also the benefit of 
easier enforceability of awards 
under the New York Convention. 
And perhaps more importantly, 
there is the abiding importance 
of privacy25. Large commercial 
parties are, no doubt, strongly 
attracted by the privacy of 
arbitration, both with respect 
to the issues involved in the 
proceedings themselves and with 
respect to the reasons provided 
for in the award. In arbitration there 
are no representatives of ASIC, 
the ACCC or the Commissioners 
of Taxation or State Revenue in 
the back of the hearing room. 
Nor are there any shareholders, 
and for management whose 
deficiencies may fall under scrutiny 
in the course of dispute resolution 
proceedings, that can be a career-
saving advantage.

Of course, the other side of the 
privacy coin is that there is a 
lack of transparency around the 
resolution of disputes that may 
affect the public interest. That may 
be a matter of legitimate concern; 
but it is not a concern that has 
been thought to be sufficiently 
serious to arouse the concern of 
legislatures. This Institute and its 
members and ACICA should be 
astute to ensure that there should 
be no reason for that state of 
affairs to change.

Some commentators have 
expressed the concern that the 
preference of commercial parties 
to resolve their disputes by 
arbitration may, in the longer term, 
impede or stultify the development 
of our commercial law. I am 
sceptical about the strength of this 
argument.

20. Arbitration Act 1996 (UK) s 82(2).

21. Smith, "Comparative Analysis of Joinder 

and Consolidation Provisions Under 

Leading Arbitral Rules" (2018) 35(2) Journal 

of International Arbitration 173 at 194. 

22. Choi, "Joinder in international commercial 

arbitration" (2019) 35 Arbitration 

International 29 at 31-32.

23. Beatson, "International arbitration, public 

policy considerations, and conflicts of law: 

the perspectives of reviewing and enforcing 

courts" (2017) 33 Arbitration International 

175 at 175.

24. Paulsson, The Idea of Arbitration (2013) at 1 

cited in Beatson, "International arbitration, 

public policy considerations, and conflicts 

of law: the perspectives of reviewing and 

enforcing courts" (2017) 33 Arbitration 

International 175 at 175.

25. Esso Australia Resources Ltd v Plowman 

(1995) 183 CLR 10 at 27.
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Courts and legislatures have for 
several decades been focused 
upon devising remedies directed 
at the power imbalance between 
large corporations and their 
consumers. Concerns associated 
with consumer protection have 
been powerful drivers of decisions 
of our courts over this time; but it 
should hardly be surprising that 
developments of the law with 
an eye to consumer protection 
hold little interest or attraction for 
corporations engaged in large 
scale business on an international 
stage in relation to the regulation 
of their dealings with other equally 
well-resourced and sophisticated 
parties. And equally, the 
development of our commercial 
law in relation to consumer 
protection loses little by reason 
of the privacy of the arbitration 
process because the nature of the 
parties and their disputes raise 
such different issues.

As to the need to maintain high 
standards of arbitral decision 
making, it is, I suggest, precisely 

because we take seriously the 
notion that the parties have 
agreed to be bound by the 
determination of their dispute by 
the arbitrator, we should never 
make the mistake of attributing 
to the parties a willingness to 
be bound by a decision other 
than one in accord with the law 
which has been agreed to be the 
governing law of the arbitration. 
No one should suppose that 
quality of decision making is of 
less than crucial importance to 
the parties who have agreed to 
look to the arbitrator for justice. 
Even more obviously, persons who 
are bound by awards by virtue 
of the statutory extension of the 
effect of an arbitrator's decision 
cannot be expected to view with 
equanimity the binding authority of 
an unjust decision. And ultimately 
it is a matter of concern to the 
lawmakers of states that seek 
to provide an attractive seat for 
arbitration.

We would all agree, I think, that 
a deliberate decision on the part 

of the arbitrator not to apply the 
agreed law should not be allowed 
to stand. A decision of that kind 
is plainly not one by which the 
parties have consented to be 
bound. But to limit the quality 
control of arbitration to such 
matters cannot be regarded as 
sufficient to meet the legitimate 
expectations of the parties. How 
does one prove a deliberate 
flouting by an arbitrator of his or 
her decision-making authority? 
And is it only a deliberate flouting 
that we should be concerned 
about? Is not a bad decision 
a bad decision even if the 
decision-maker is doing his or her 
inadequate best? Do we think that 
the parties would be content with 
that?

In asking these questions we are 
acknowledging the importance of 
the arbitrator's central obligation to 
meet the reasonable expectations 
of honest people as expressed in 
the bargain that is the foundation 
of the arbitrator's authority to 
decide.

While arbitrators may be chosen 
to resolve particular disputes 
because of their special expertise 
in a particular area, the aspect of 
the judicial ethos that they must 
always bring to their task as part 
of their own professional ethos 
is what EdmundBurke famously 
called "the cold neutrality of an 
impartial judge". Respect for the 
choices of the parties voluntarily 
expressed in their bargain requires 
nothing less. Obviously, arbitrators 
must resist the temptations to do 
palm tree justice or to exercise the 
wisdom of Solomon.

To insist, as we do, that the 
consensual basis of the jurisdiction 
of an arbitrator be respected by 
the courts is also to insist upon 
respect for the contract which 
embodies that consensus. Upon 
no one does this obligation of 
recognition and respect fall more 
squarely than upon arbitrators 
themselves. Arbitrators must 
respect the allocation of benefits, 
burdens and risks effected by 
the parties in the charter of rights 
constituted by the contract.

The recent decision of the 
High Court in Mann v Paterson 
Constructions Pty Ltd26 is a strong 
reminder that the contract is the 
mechanism by which the parties 
allocate their commercial risks, and 
that the interest of the owner in 

fixing its maximum liability for work 
to be done is no less legitimate 
than a builder's interest in being 
paid the agreed remuneration.

In taking contracts seriously, we 
must recognise that Australian law 
has now turned its face against 
the practice of those engaged 
in construction to set the prices 
at which they bid for work at an 
unrealistically low value in the 
expectation that they will be able to 
take advantage of an opportunity 
subsequently to terminate the 
contract and claim a quantum 
meruit which will provide a more 
generous level of remuneration.

So far as the wisdom of Solomon 
is concerned, we must be astute 
to ensure that the perception that 
splitting-the-baby style awards 
reflect an arbitrator's focus on 
his or her prospects of future 
appointment, is not allowed to 
develop. Nothing could be more 
inimical to the long term success 
of arbitration as a system of 
private dispute resolution in this 
country than the loss of confidence 
that would be engendered by a 
perception that arbitrators are 
disposed, by prejudice or lack of 
diligence, to adjust or ameliorate 
the allocation of burdens and risks 
determined by the parties in their 
contract.

Conclusion

These questions of quality control 
are of vital importance to the 
system of arbitration. There can 
be little doubt that they are most 
effectively addressed systemically 
and as a matter of professional 
standards, rather than ad hoc as 
a matter of judicial supervision. 
Because the voluntary nature of the 
process guarantees to the parties 
substantial control over it, the self-
regulating mechanism of the market 
can be relied upon to ensure that 
an incompetent arbitrator cannot 
hope to survive, and will quickly exit 
the system. More positively, it must 
be the professional concern of 
every member of the Institute and 
ACICA to ensure that irreducible 
minimum levels of diligence and 
competence are the goal of every 
arbitrator, and that those standards 
are attained and adhered to.

Happily, no one doubts the 
professional standards of the 
arbitrators associated with the 
Institute and ACICA. That, no 
doubt, is why all of you are here at 
the conference. And so I should let 
you get on with it.

I wish you all the very best in your 
endeavours for a most successful 
conference.

26. [2019] HCA 32.
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Beijing Arbitration Commission
Beijing International Arbitration Center

Tel: +86 10 6566 9856
Fax: +86 10 6566 8078 
Email: bjac@bjac.org.cn 

Address: 16/F, China Merchants Tower, 
No.118 Jian Guo Road, 

Chaoyang District, Beijing 100022, China

Hearing Room

History and background
Established in 1995 as an independent and non-governmental institution, the Beijing Arbitration 
Commission, also known as the Beijing International Arbitration Center (the “BAC/BIAC”), has 
become the first self-funded arbitration institution in China in 1998 and is widely accepted as one of 
the primary arbitration institutions internationally. 
With the aim of delivering trusted professional services, the BAC/BIAC endeavors to promote and 
encourage the resolution of disputes through efficacious arbitration and a comprehensive 
understanding of Chinese arbitration practices. Towards this end, the BAC/BIAC actively organizes 
the Annual Summit on Commercial Dispute Resolution in China, sponsors the Biennial ICCA 
Conference, and contributes constructively to the UNCITRAL Working Group II’s deliberations, as 
an observer.

Structure and Service
The BAC/BIAC is run by a Committee comprising of a Chairman and 11 members.
The BAC/BIAC’s office, headed by the Secretary General, has 30+ case managers.
The BAC/BIAC has 500+ arbitrators, including 120+ international arbitrators in its Panel. 
Nominating arbitrators from outside the BAC/BIAC’s Panel is permissible in international cases.
The BAC/BIAC has served clients from more than 30 countries, and has facilities to conduct 
arbitrations not only in Chinese and English but also in other languages.
There has been an exponential increase in the number of Arbitration cases filed with BAC/BIAC, 
from 7 in 1995 to over 38,000 by 2018.
Since 2014, the numbers of cases filed with the BAC/BIAC, on average per year, are 3,000+ in 
domestic cases, and 60+ in International cases.
Since 2014, the disputed value, on average per arbitrated case, was 1.9+ million USD, and in 
2016, the highest disputed value went up to 1.7+ billion USD!

Recommended BAC/BIAC Model Clause:
All disputes arising from or in connection with this contract shall be submitted to Beijing 
Arbitration Commission / Beijing International Arbitration Center for arbitration in accordance with 
its rules of arbitration in effect at the time of applying for arbitration. The arbitral award is final and 
binding upon both parties.

LOCAL ROOTS  GLOBAL IMPACT
“The only local arbitration commission which meets or surpasses global standards” - The Economist Intelligence Unit 

“The runner up for the up-and-coming regional arbitral institution of the year (2014)” - Global Arbitration Review
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Dr Rouven F. Bodenheimer C.Arb (Partner, Bodenheimer Herzberg, Cologne, Germany), Prof Jenni Lightowlers (Dean of Law School, 
Deakin University, Melbourne) and Winnie Tam SC (Des Voeux Chambers, Hong Kong)

Session Five: 
Intellectual Property

https://www.epiqglobal.com/
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The Power of Together

Asia Pacifi c |  Europe |  North America |  Middle East

Justin McDonnell (Partner, King & Wood Mallesons, Brisbane), Paul Sandosham (Chairman, CIArb Singapore and Partner, Clifford 
Chance, Singapore) and Andrew McDougall (Partner, White & Case, Paris)

Session Six: 
Mergers and Acquisitions

https://www.jonesday.com/
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We can assist with:Established in 1999, Law In Order is a professional 
provider of solutions to courts and hearings globally. 
We are recognised as a leading electronic Arbitration 
supplier of end to end solutions in Australia and Asia 
whilst performing services in many other locations 
in the world. Law In Order has offices in Sydney, 
Melbourne, Brisbane, Perth, Singapore, Hong Kong 
and India operating on time-zones which enable 
services to be rendered across different locations.

Onsite services available through our newly opened 
office at Maxwell Chambers in Singapore.

Please contact sales@lawinorder.com to discuss your specific requirements.

Evidence Management Support

Electronic Evidence Presentation

Online Tribunal Book

Real-time Transcription

Remote Witness Video Conferencing

Live Web Streaming

Document Production

eArbitration and eHearing Services

Defensible Data Collection

Increase the efficiency of 
your arbitrations without 
draining your resources.

eArbitration Services and 
Document Management

Frances Williams (Partner, Corrs Chambers Westgarth, Brisbane), Gitanjali Bajaj (Partner, DLA Piper, Sydney), Stephen Hibbert (Head of 
Legal and General Counsel, Qatar Rail, Doha) and Sandy Thompson QC (Solicitor General of Queensland, Brisbane)

Session Seven: 
Construction and Infrastructure Major Projects

https://www.jonesday.com/
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Cavenagh Room Coleman Room Henderson Room

Matthew Gearing QC (Chairperson, HKIAC and Global Co-Head of the International Arbitration Group, Allen & Overy Hong Kong) and 
Scheherazade Walter (General Manager – Closures, Rio Tinto, Brisbane)

Session Eight: 
Appointment of Arbitrator - Institution v Corporate

https://www.maxwellchambers.com/
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BRISBANE | SYDNEY | CANBERRA | MELBOURNE | NEWCASTLE 

Our arbitration team is recognised as a market leader 
in domestic and international arbitration, boasting 
some of Australia’s leading arbitration practitioners 
combined with McCullough Robertson’s independence 
and industry knowledge. 

Further, our unparalleled cross-border relationships allow us to 
understand the needs of local and overseas clients. 

Bringing together a multidisciplinary team of industry and 
technical experts, we advise clients across a broad range
of industries including technology, energy and resources, 
renewables, oil and gas, and construction.

mccullough.com.au

We understand the complexities of disputes. 
We also understand how to resolve them. 

2019 International Arbitration Conference:
Building Bridges: Resolving Disputes through International Arbitration
Monday 18 November 2019, The Westin Brisbane

8.30 - 9.00 Registration and Welcome Coffee/Tea

9.00 - 9.05 Welcome and Introduction to the Hon Chief Justice Catherine Holmes, Supreme Court of Queensland

Caroline Kenny QC, President of CIArb Australia, Barrister and International Arbitrator, Melbourne, Australia

9.05 - 9.15 Welcome Address

The Hon Chief Justice Catherine Holmes, Supreme Court of Queensland, Brisbane, Australia

9.15 - 9.20 Welcome and Introduction to the Hon Justice Patrick Keane AC, High Court of Australia

Brenda Horrigan, President of ACICA and Head of International Arbitration Australia, Herbert Smith 
Freehills, Sydney, Australia

9.20 - 9.40 Keynote Address

The Hon Justice Patrick Keane AC, High Court of Australia, Canberra, Australia

9.40 - 10.40 Session One: Around the Globe in 60 Minutes: Hot Topics in International Arbitration

Chair:  The Hon Justice Walter Sofronoff, President of the Queensland Court of Appeal, Brisbane,
             Australia
Panel:  Meg Utterback, Partner, King & Wood Mallesons, New York, USA
             Sheila Ahuja, Partner, Allen & Overy, Singapore
             Anne K. Hoffmann, Independent Arbitrator, Dubai, UAE

10.40 - 11.00 Morning Tea

11.00 - 11.30 Session Two: In Conversation with Paula Hodges QC, President of LCIA and Head of Global Arbitration, 
Herbert Smith Freehills, London, UK

Moderator: Caroline Kenny QC, President of CIArb Australia, Barrister and International Arbitrator, 
Melbourne, Australia

11.30 - 12.30 Session Three: Resources and Energy Disputes

Chair:   Georgia Quick, Partner, Ashurst, Sydney Australia
Panel:  Kanaga Dharmananda SC, Founding Director, PCERA, Perth, Australia
             Hemant Sahai, Founding Partner, HSA Advocates, New Delhi, India
             Russell Thirgood, Partner, McCullough Robertson, Brisbane, Australia

12.30 - 1.15 Session Four: China’s One Belt, One Road

Chair:   Chan Leng Sun SC, Deputy Chairman, SIAC & Senior Counsel, Essex Court Chambers
             Duxton, Singapore
Panel:  Dr Fuyong Chen, Deputy Secretary-General BAC/ BIAC, Beijing, China
             Olga Boltenko, Partner, Fangda Partners, Hong Kong

1.15 - 2.15 Lunch: Eden’s Table

2.15 - 3.00 Session Five: China’s One Belt, One Road

Chair:   Prof Jenni Lightowlers, Dean of Law School, Deakin University, Melbourne, Australia
Panel:  Winnie Tam SC, Des Voeux Chambers, Hong Kong
             Dr Rouven F. Bodenheimer C.Arb, Partner, Bodenheimer Herzberg, Cologne, Germany

3.00 - 3.45 Session Six: Mergers and Acquisitions

Chair:   Justin McDonnell, Partner, King & Wood Mallesons, Brisbane, Australia
Panel:  Andrew McDougall, Partner, White & Case, Paris, France
             Paul Sandosham, President, CIArb Singapore and Partner, Clifford Chance, Singapore

3.45 - 4.00 Afternoon Tea

4.00 - 5.00 Session Seven:  Construction and Infrastructure Major Projects

Chair:   Sandy Thompson QC, Solicitor General of Queensland, Brisbane, Australia
Panel:  Stephen Hibbert, Head of Legal and General Counsel, Qatar Rail, Doha,Qatar
             Gitanjali Bajaj, Partner, DLA Piper, Sydney, Australia 
             Frances Williams, Partner, Corrs Chambers Westgarth, Brisbane, Australia

5.00 - 5.45 Session Eight:  Appointment of Arbitrator - Institution v Corporate

Chair:  Prof Doug Jones AO, Independent Arbitrator, Sydney, Australia
Panel:  Matthew Gearing QC, Chairperson, HKIAC and Global Co-Head of the International
             Arbitration Group, Allen & Overy, Hong Kong
             Scheherazade Walter, General Manager - Closures, Rio Tinto, Brisbane, Australia

5.45 - 5.55 Closing Address

Caroline Kenny QC, President of CIArb Australia
Brenda Horrigan, President of ACICA

6.00 - 8.00 Cocktail Networking Reception

Welcome Address: The Hon Yvette D’Ath MP, Attorney-General and Minister for Justice,
Queensland Government, Brisbane, Australia
Presentation of 2019 CIArb Australia Essay Winner: Dr Shane Monks, CIArb Australia Queensland State 
Convenor and National Councillor, Brisbane, Australia

https://www.jonesday.com/
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Maintaining our leadership as a contributor to global arbitration scholarship, we were pleased to host the 
2nd CIArb Australia Lecture. The lecture was held in Brisbane as part of Australian Arbitration Week on 19 
November. Our guest speaker was Paula Hodges QC, President of the London Court of International 
Arbitration (LCIA) and Head of Global Arbitration at Herbert Smith Freehills, London, who spoke on The 
Continuing Evolution of International Commercial Arbitration. 

Sponsored and hosted by global law firm, Herbert Smith Freehills, the lecture addressed a variety of 
perspectives including the emergence of new technologies, what users like and dislike about the current 
arbitration process and practice, the trade-off between speed and low cost with natural justice and due 
process. Paula also contrasted the private and confidential nature of arbitration with the need for greater 
transparency and more publicly available information about arbitrators. 

CIArb Australia Annual Lecture: The Continuing 
Evolution of International Commercial Arbitration 
– Is It Still Fit for Purpose? 
When:    Tuesday, 19 November 2019 
Where:    Herbert smith Freehills, Brisbane 
Guest speaker: Paula Hodges QC, President of lCIA and Head of Global Arbitration, 
    Herbert smith Freehills
Welcome:   Caroline Kenny QC, CIArb Australia President 
Photos:    stuart riley

Dr. Shane Monks, CIArb Australia National Councillor, Caroline Kenny QC, President of CIArb Australia, Paula Hodges QC, President of 
LCIA and Dr. Vicky Priskich, CIArb Australia Company Secretary
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PAuLA HOdgEs QC2 
View Profile

The Continuing Evolution Of International 
Commercial Arbitration – Is It Still Fit For Purpose?1

Introduction

The idea of resolving disputes by 
arbitration has a long, rich history. 
Even before the term "arbitration" 
was being used, tribunals (often 
consisting of elders, respected 
academics, or trading professionals) 
were tasked with resolving 
various kinds of disputes faced by 
members of their communities. 
Most commonly, these would be 
religious or personal disputes, but 
they could be commercial if the 
society was based on a system 
of private property ownership. 
These tribunals, like those of today, 
produced a ruling that was binding 
upon the parties. The binding nature 
of the ruling either flowed from the 
agreement of the parties, or as a 
result of social convention. Indeed, 
Catherine Holmes (the Chief Justice 

of Queensland) has explained how 
arbitration bears similarities to 
dispute resolution processes within 
the indigenous aboriginal culture in 
Australia.3 

These early arbitral proceedings 
were what we would now consider 
to be ad-hoc proceedings – they 
were devised and developed by (and 
for) the parties, who chose a tribunal 
consisting of those best suited to 
resolve the issues in dispute. Over 
time - as the merits of arbitration 
become more widely recognised 
– there followed the development 
of more established systems for 
resolving disputes, with the disputes 
becoming increasingly commercial 
in nature.  

A pivotal turning point in the 
evolution of international arbitration 

occurred with the advent of the 
New York Convention in 1958.4 The 
Convention proposed arbitration as 
the means to resolve international 
disputes in a bid to facilitate global 
trade, legal certainty, and ease of 
enforcement of awards rendered 
in other jurisdictions. Whilst it is 
unlikely that those involved in the 
drafting of the New York Convention 
truly anticipated the level of growth 
in world trade that has taken place 
since the 1960s onwards, there 
has been an even greater need for 
a legal process that can operate 
at a truly international level as the 
global economy has transcended 
international borders. As of today, 
80% of the world's countries have 
signed the New York Convention, 
totalling 161 countries and 
counting.5

1. This article is based on a speech of the same 

title delivered on 19th November 2019 at the 

CIArb Australia Annual Lecture, in Brisbane, 

Australia. 

2. President of the LCIA and Head of Global 

Arbitration, Herbert Smith Freehills LLP. The 

author would like to thank Vanessa Naish, 

Professional Support Consultant at Herbert 

Smith Freehills LLP, for her assistance in the 

preparation of this article.

3. Catherine Holmes, Welcome Address, CIArb 

Australia Annual Lecture, Brisbane, Australia, 

19th November 2019
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12. Queen Mary University of London, '2018 
International Arbitration Survey: The 
Evolution of international Arbitration' 

(2019)   

Alongside this flourishing regime 
of recognition and enforcement of 
arbitration agreements, jurisdictions 
around the world have improved and 
modernised their national arbitration 
laws - often drawing inspiration 
from the UNCITRAL Model Law, 
which emerged in 1985.6 Ad-hoc 
arbitration has been overtaken 
in many regions and sectors 
by institutional arbitration, with 
institutions springing up all over the 
world. Institutions can now be found 
from London to Hong Kong, New 
York to Singapore, and from Paris to 
Kigali.

In the last 60 years, there has been 
a vast increase in the number of 
international arbitrations taking 
place under the auspices of arbitral 
institutions. In 1992 for example, 
the International Chamber of 
Commerce (ICC) had a total of 337 
arbitrations; the London Court of 
International Arbitration (LCIA) had 
21; the Stockholm Chamber of 
Commerce (SCC) had 63; and the 
Hong Kong International Arbitration 
Centre (HKIAC) had approximately 
100.7 Fast forward 25 years or 
more, and the statistics paint a 
very different picture. In 2018 there 
were 840 ICC cases; 317 LCIA 
cases; 152 SCC cases; and 256 
HKIAC cases. A number of new 
institutions also emerged during 
this period, including the Singapore 
International Arbitration Centre 
(SIAC), the International Centre for 
Dispute Resolution (ICDR), and 
the China international Economic 
and Trade Arbitration Commission 
(CIETAC), which has seen a 10 fold 
increase in the last 20 years from 
267 cases to approximately 2962.8 

Institutional arbitration, however, 
represents only part of the global 
picture. It is almost impossible 
to gauge the number of ad-hoc 
arbitrations started each year 
globally. LMAA arbitrations in 
London in 2018 alone, for example, 
number over 1500.9

In addition to the traditional users of 
arbitration (such as, the energy and 
natural resources, and construction 
and infra-structure sectors), new 
industry sectors have turned to 
arbitration. For instance, there has 
been a marked rise in the use of 
arbitration by financial institutions 
– a sector that has historically 
viewed arbitration with only tepid 
interest. By way of example, the 
number of banking and finance 
arbitrations administered under the 
LCIA rules grew significantly in 2018 
- representing 29% of all cases, up 
from 24% in 201710.

As of today, it is clear that 
arbitration serves a truly 
multinational and multifaceted 
community all over the world. 
The flexibility of arbitration as a 
means of resolving disputes is an 
invaluable benefit - it embraces 
many different procedural 
approaches, and leads to evolution, 
adaptation and innovation in 
ways that are not seen in national 
litigation systems. There are, 
however, occasions where there is 
no concrete answer to the question 
of "what happens next?". There 
is no formulaic playbook, or set 
timetable. This lack of clarity can 
present challenges and tensions. 
This leads me to consider, in 
this article, whether commercial 
arbitration can still be described as 
"fit for purpose"?

Is Commercial Arbitration 

still Fit For Purpose?

Given the growth in user demand 

described above, the commercial 

arbitration that is practised today 

appears to be a success story. 

Some might even go as far to as 

to say that the statistics speak 

for themselves. History, however, 

teaches us that it is easy to assume 

that stability and growth are here 

to stay, and yet changes in the 

wider world can quickly turn the 

tables. The UK Chancellor (and 

later Prime Minister) Gordon Brown, 

was famous for his speeches about 

having brought an end to the cycles 

of "boom and bust", just before 

the 2008 global financial crisis.11 

The recent events in Hong Kong 

provide a more contemporary 

example of the status quo being 

disrupted. Sitting back on our 

laurels and applauding ourselves 

for the success of arbitration 

without questioning that success 

– questioning whether arbitration 

is delivering what users want – is 

therefore a dangerous game to play. 

But what do the users of arbitration 

really think of the process and 

practice of arbitration as it currently 

stands? The regular survey run by 

Queen Mary University of London 

(and sponsored by White & Case) 

provides a useful "health check".12

https://www.herbertsmithfreehills.com/our-people/paula-hodges-qc
https://treaties.un.org/Pages/showDetails.aspx?objid=080000028002a36b&clang=_en
https://treaties.un.org/Pages/showDetails.aspx?objid=080000028002a36b&clang=_en
https://uk.practicallaw.thomsonreuters.com/Document/Id248e3e61c9611e38578f7ccc38dcbee/View/FullText.html?transitionType=SearchItem&contextData=(sc.Search)
https://uk.practicallaw.thomsonreuters.com/Document/Id248e3e61c9611e38578f7ccc38dcbee/View/FullText.html?transitionType=SearchItem&contextData=(sc.Search)
http://lmaa.org.uk/event.aspx?pkNewsEventID=208da443-7800-4720-84b3-7f4f3f5fc9ce
https://www.lexisnexis.co.uk/blog/dispute-resolution/arbitration-statistics-2018-london-bucks-downward-trends
https://www.lexisnexis.co.uk/blog/dispute-resolution/arbitration-statistics-2018-london-bucks-downward-trends
https://www.lcia.org/News/2018-annual-casework-report.aspx
https://www.lcia.org/News/2018-annual-casework-report.aspx
https://publications.parliament.uk/pa/cm200607/cmhansrd/cm070321/debtext/70321-0004.htm
https://publications.parliament.uk/pa/cm200607/cmhansrd/cm070321/debtext/70321-0004.htm
http://www.arbitration.qmul.ac.uk/research/2018/
http://www.arbitration.qmul.ac.uk/research/2018/
http://www.arbitration.qmul.ac.uk/research/2018/
http://www.arbitration.qmul.ac.uk/research/2018/
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13. Ibid 7

14. Ibid 

15. Ibid 

16. Ibid 

What do users like about 
current arbitration process 
and practice?

Considering first what users like 
about the current process and 
practice of arbitration, 92% of the 
in-house counsel respondents to 
the survey in 2018 listed arbitration 
as their "preferred method of 
dispute resolution" for cross border 
disputes (either on a standalone 
basis, or in conjunction with other 
forms of ADR).13 In terms of the 
characteristics of international 
arbitration that they most valued, the 
top 5 were: 

(i) The enforceability of 
awards (64%): this highly valued 
characteristic reinforces the 
continued success of the New York 
Convention14; 

(ii) Avoiding specific legal 
systems / national courts (60%): 
users of international arbitration 
have highlighted the importance of 
resolving disputes through a neutral 
legal framework15; 

(iii) Flexibility (40%): recognising 
the ability to adapt the process and 
procedure of arbitration to suit the 
dispute and the parties16; 

(iv) The ability of parties to select 
their arbitrators (39%): ensuring 
that the arbitrators have the requisite 
legal or professional background to 
address the dispute; 

(v) Confidentiality and privacy 
(36%): so as to avoid washing dirty 
laundry in public. 

What do users not like about 
current arbitration process 
and practice?

Whilst the aforementioned statistics 
are all very positive, they clearly do 

not represent the whole picture. To 
consider whether arbitration is fit for 
purpose, we also need to look at 
the other side of the coin – i.e. those 
characteristics of arbitration that 
users do not like. In the 2018 survey, 
respondents were asked to list the 
worst characteristics of international 
arbitration. In descending order, the 
top 5 were identified as: 

(i) Costs (67%): Costs were seen 
by respondents as the worst 
characteristic (by a considerable 
margin). It is perhaps hard to know 
whether this is because the arbitral 
process costs too much compared 
to other dispute resolution 
processes, or whether this same 
criticism would be applied to other 
forms of dispute resolution as well; 

(ii) Lack of effective sanctions 
during the arbitral process 
(45%): As with costs, it is hard to 
know the underlying reasons for 
this criticism and as such whether 
it refers to tribunals not having 
sufficient powers to sanction 
parties (or perhaps counsel), or 
the unwillingness of tribunals to 
sanction parties during the course 
of the arbitration (perhaps a product 
of due process paranoia, a desire 
for repeat appointments, or simple 
cowardice); 

(iii) Lack of power in relation to 
third parties (39%): In this regard, 
it is perhaps worth considering 
whether a lack of power in relation 
to third parties is just part and parcel 
of a process borne out of a contract 
between signatories, as opposed to 
being something that can be actively 
changed;  

(iv) Lack of Speed (34%): One has 
to consider whether those surveyed 
considered arbitration to be less 
fast than they would like or expect 

it to be, or whether they consider 
arbitration not to be as fast as other 
dispute resolution processes; 

(v) Lack of insight into arbitrator's 
efficiency (30%): This can be 
mitigated by the parties having 
regular contact with the tribunal, or 
specific institutional provisions to 
address efficiency. 

From reviewing this list of criticisms, 
it certainly seems clear that a 
number of improvements are 
needed to ensure that arbitration 
remains fit for purpose, and to 
protect arbitration from allegations 
that it does not meet the needs of its 
users. However, whilst it is clear that 
users would like arbitration to be 
quicker and cheaper, tribunals need 
to use their powers more robustly, 
and for there to be increased 
transparency about how arbitrators 
spend their time, delivering all 
of these improvements is not as 
simple as it may seem. There are a 
number of inherent contradictions 
in what parties most value on 
the one hand, and what they 
most dislike on the other. Greater 
transparency might undermine 
the desire for confidentiality, whilst 
prioritising speed and low cost could 
undermine natural justice and due 
process -  potentially raising issues 
for enforceability of the final award. 
Further regulation of the arbitral 
process almost always comes at 
the cost of party autonomy and the 
availability of bespoke procedures 
that users strongly wish to uphold. 
These contradictions must be 
explored in more detail before any 
conclusion is reached as to whether 
arbitration is still fit for purpose.

Read more. 

Out of the frying pan, into the…hot tub?
When:    Tuesday, 19 November 2019 
Where:    DlA Piper, Brisbane

L – R: Caroline Kenny QC (President, CIArb Australia), Darren Hopkins (Partner, McGrathNicol), Prof Doug Jones AO (International 
Arbitrator and International Judge of the Singapore International Commercial Court), Brenda Horrigan (President, ACICA), Mark 
Johnston (Maxwell 42 Chambers Singapore), Gitanjali Bajaj (Partner, DLA Piper) and Liam Prescott (Partner, DLA Piper)

Introduction

“Out of the frying pan; into the fire” 
is how many expert witnesses 
likely feel about the prospect of 
moving from a cross-examination 
to a witness hot tub. Our esteemed 
panellists experienced this first 
hand, as we subjected them to 
a mock witness conference in a 
hypothetical international arbitration. 

The arbitration was presided over 
by the distinguished Professor Doug 
Jones AO, International Arbitrator 
and International Judge of the 
Singapore International Commercial 
Court. Counsel for the Claimant 
(Aus Exports Pty Ltd) was Mark 
Johnston, Maxwell 42 Chambers, 
and counsel for the Respondent 

(Cali Imports Inc) was Brenda 
Horrigan, Herbert Smith Freehills. 
Together in the hot tub were Darren 
Hopkins, McGrathNicol, and Liam 
Prescott, DLA Piper. Gitanjali Bajaj, 
DLA Piper, narrated.

https://ciarb.net.au/wp-content/uploads/2021/02/THE-CONTINUING-EVOLUTION-OF-INTERNATIONAL-COMMERCIAL-ARBITRATION-IS-IT-STILL-FIT-FOR-PURPOSE_-Paula-Hodges-QC.pdf
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summary

On Tuesday, 19 November 2019, 
DLA Piper hosted a seminar in 
conjunction with the Australian 
branch of the Chartered Institute 
of Arbitrators (CIArb) to discuss, 
and demonstrate in action, the 
new CIArb Guidelines for Witness 
Conferencing in International 
Arbitration. 

The seminar began with a short 
Q&A with the panellists on their 
different experiences with expert 
witness examination in international 
arbitrations. It was interesting to 
hear the perspectives of counsel, 
arbitrator, and expert and their 
preferred method of witness 
examination. Unsurprisingly, 
counsel preferred having complete 
control over the process through 
counsel-led examination and, in 
a somewhat masochistic desire 
to be cross-examined, so did 
our resident expert. From the 
tribunal’s perspective, they just 
want to understand the issues in the 
simplest way possible.

Following the Q&A, the panellists 
demonstrated three types of witness 
examination through a mock 
international arbitration: tribunal-led, 
counsel-led, and expert-led. 

The hypothetical arbitration involved 
the authenticity of an email allegedly 
sent from one of the directors of 
Aus Exports Pty Ltd (Aus Exports) 
to the director of Cali Imports, Inc 
(Cali Imports) attaching an updated 
version of contractual terms and 
conditions. The updated terms and 
conditions contained a termination 
for convenience clause, which Aus 
Exports was now relying on in an 
arbitration against Cali Imports. Cali 
Imports denied ever receiving the 
email, and relied on a number of 
discrepancies between that email 
and other authentic emails which it 
had received from Aus Exports.

Our expert on the panel, Darren 
Hopkins (McGrathNicols), and 
lawyer-turned-expert-for the 
purposes of this mock arbitration, 
Liam Prescott (DLA Piper), gave 
evidence in relation to various 
issues such as email metadata 
and computer networks. First, 
they were questioned by arbitrator 
Professor Doug Jones in a tribunal-
led conference, then they were 
questioned by counsel Mark 
Johnston (Maxwell 42 Chambers) 
and Brenda Horrigan (Herbert Smith 
Freehills), and they then had the 
opportunity to question each other 

in a witness-led examination, which 
ended in Mr Prescott conceding (off-
script) that the lawyers had actually 
fabricated the email.

The seminar concluded with a lively 
panel discussion and Q&A on the 
advantages and disadvantages 
of the three methods, and the 
circumstances in which they 
might be used. It was agreed that 
choosing a hot tub over cross-
examination depends upon many 
factors, including, the subject 
matter, the characteristics of the 
expert in practice, and of course 
the preference of counsel and 
arbitrators.  As to the preferred 
method of hot-tubbing, it was 
generally agreed that, in practice, 
different elements from each can be 
combined to create a more effective 
witness examination process.
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Investor State Arbitration: A Force For Good?

L – R : Jay Tseng (King & Wood Mallesons), The Hon Justice Martin Daubney AM (Supreme Court of Queensland), Erika Williams 
(McCullough Robertson), Marina Kofman, Kristian Maley (Chair, CIArb Australia Young Members Group and CIArb Australia Board 
Member) and Benjamin Holloway (Jones Day)

As part of Australian Arbitration 
Week in Brisbane this year, the 
Chartered Institute of Arbitrators 
Australia Young Members Group 
held a fiercely contested debate on 
the topic ‘Investor-State Arbitration: 
A Force for Good’?

On 19 November at the offices of 
King & Wood Mallesons, debaters 
Jay Tseng (King & Wood Mallesons), 
Erika Williams (McCullough 
Robertson) (affirmative), Marina 
Kofman and Benjamin Holloway 
(Jones Day) (negative) hoped to 
convince not only the Hon Justice 
Martin Daubney AM (Supreme Court 
of Queensland) as judge of the 
debate – but the audience at large. 
Moderator Kristian Maley (Chair, 
CIArb Australia Young Members 
Group and CIArb Australia Board 
Member) welcomed guests and 
opened a debate that would be 

equal parts serious and entertaining. 

The affirmative team argued that 
ISDS stimulates foreign direct 
investment – which is good for the 
many. The audience also heard 
that the availability of ISDS acts as 
a trade negotiation tool. Several 
examples of host State overreach 
were cited – which has been 
vindicated through investor-State 
arbitration.

The negative team echoed 
Buzzfeed’s criticisms of investor-
State arbitration. It pointed to 
the serious flaws manifest in the 
investor-State arbitration system: a 
lack of appeal mechanism for public 
law disputes, the broken system 
of party appointed arbitrators and 
a lack of consistent and binding 
system of arbitrator ethics. The 
audience heard that this results in 

incorrectness and inconsistency in 
jurisprudence and has a significant 
impact on cost and duration of 
proceedings: all a focus of the 
reform efforts now being undertaken 
in the context of UNCITRAL Working 
Group III. For the negative team – 
the cases spoke for themselves: 
awards many times the size of an 
initial investment – and often at the 
expense of critical funds for public 
services. 

His Honour Justice Daubney 
declared it an equal contest on the 
vexed question of evaluating the 
impact of investor-State arbitration.

The Debate was organised by 
Kristian Maley (Chair, CIArb Australia 
Young Members Group and CIArb 
Australia Board Member), with the 
support of hosting sponsor King & 
Wood Mallesons.

When: Tuesday, 19 November 2019 
Where: King & Wood Mallesons
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JAY TsENg 
sOlICItOr At KIng & WOOd mAllesOns
View Profile

‘When I use a word’, Humpty Dumpty said, in rather a scornful tone, ‘it means 
just what I choose it to mean—neither more nor less’. ‘The question is’, said 
Alice, ‘whether you can make words mean so many different things.’ ‘The 
question is,’ said Humpty Dumpty, ‘which is to be master—that’s all.’2

Fiona Trust in Context: Interpreting Arbitration 
Clauses Following Rinehart v Hancock1*

Introduction

There are words, words and 
words.3 And then, there are 
arbitration clauses, which we 
all know, consists of words, 
commonly drafted by competent 
legal professionals.4 What the 
words in a contract mean and 
how individuals, lawyers, judges 
and arbitrators interpret the 
meaning of words has been the 
subject of extensive discussion 
both judicially and academically. 
Particularly, how an arbitration 
clause sits in the broader 
framework of interpreting a 

contract has garnered interest 
in the Australian arbitration 
community in light of a judgment 
of the High Court of Australia 
(‘High Court’) in Rinehart v 
Hancock Prospecting Pty Ltd 
(‘Rinehart v Hancock’).5

In Rinehart v Hancock, the 
High Court applied orthodox 
principles of contractual 
interpretation in construing an 
arbitration clause contained in 
a number of deeds between the 
parties ‘in context’.6 In doing 
so, the High Court declined 
to apply what has commonly 

become known to arbitration 
practitioners as the ‘one-stop 
shop’ presumption which was 
propounded in Fiona Trust v 
Privalov (‘Fiona Trust’), by the 
English Court of Appeal and 
Lords Hoffman and Hope in the 
House of Lords (‘Fiona Trust 
Presumption’).7 Incidentally, 
Fiona Trust is also regarded as 
one of the landmark decisions 
on the separability principle 
under arbitral jurisprudence 
as well as confirming the 
Kompetenz-Kompetenz 
principle.8

1. *Jay Tseng, LLM (UCL), LLB (QUT). This paper 
is the author’s own personal work. The views 
expressed and any mistakes in this paper are 
the author’s alone and not attributable to any 
other individual, firm or organisation to which the 
author is affiliated. The author’s contact details 
are jay.jtseng@gmail.com and +61433585788.

2. 2 Lewis Caroll, Through the Looking-Glass: And 
What Alice Found There (The Floating Press, 
2009), 96.

3. William Shakespeare, Hamlet (Dover 
Publications, 2012), 108-109. In Act II, Scene 2, 

Hamlet’s response to Polonius’ question ‘What 
do you read, my lord?’.

4. One would presume that to be the case and 
that a prudent drafter would avoid drafting a 
pathological arbitration clause.

5. Rinehart v Hancock Prospecting Pty Ltd (2019) 
93 ALJR 572 (‘Rinehart v Hancock’).

6. Ibid [18], [21]. Justice Edelman dissented on the 
cross-appeal, and otherwise agreed with the 
majority on the issue of construing arbitration 
clauses ‘in context’ in the appeal, see [83]-[84].

7. Fiona Trust v Privalov [2007] 2 Lloyd’s Rep 
267, [19]; Premium Nafta Products Ltd (20th 
Defendant) & Ors v Fili Shipping Company Ltd & 
Ors [2008] 1 Lloyd’s Rep 254, [13] (‘Fiona Trust’).

8. 8 Robert Merkin and Louis Flannery, Arbitration 
Act 1996 (Routledge, 5th edn, 2014), 102-103; 
Joachim Delaney and Katharina Lewis, ‘The 
Presumptive Approach To The Construction Of 
Arbitration Agreements And The Principle Of 
Separability – English Law Post Fiona Trust And 
Australian Law Contrasted’ (2008) 31(1) UNSW 
Law Journal 341.

2019 CIArb Australia Essay Competition Winner

The High Court’s decision 
in Rinehart v Hancock may 
be considered as somewhat 
lacklustre by the Australian 
arbitration community, 
compared to the High Court’s 
previous decision in TCL Air 
Conditioner (Zhongshan) Co 
Ltd v Judges of Federal Court 
of Australia,9 and in light of the 
extensive submissions made 
by Australia’s peak arbitration 
body, the Australian Centre 
for International Commercial 
Arbitration, which were made as 
amicus curiae in the appeal.10 
A further issue which remains 
unanswered is the reconciliation 
of the diverging views of 
the Chief Justices of two of 

Australia’s foremost courts 
which deal with commercial 
matters, on the application of 
the Fiona Trust Presumption in 
construing arbitration clauses. 
The High Court’s judgment 
therefore begs the question of 
how the Fiona Trust Presumption 
has impacted the process in 
construing arbitration clauses and 
the separability and Kompetenz-
Kompetenz principles under 
Australian law.

The judgment of the High Court 
in Rinehart v Hancock remains 
consistent with prevailing arbitral 
jurisprudence which applies a 
liberal approach to construing 
arbitration clauses and has 

no significant impact on the 
separability and Kompetenz-
Kompetenz principles under 
Australian law. A number of points 
support this. First, the process of 
construction has always required 
consideration of context. To 
suggest that Fiona Trust has 
somehow reformed the objective 
theory of contractual interpretation 
would go against the current 
weight of authority under both 
Australian and English common 
law. Fiona Trust has merely 
supported a liberal approach to 
interpreting arbitration clauses 
within the confines of objective 
contractual interpretation theory.

Read more.

2019 CIArb Australia Essay Competition Winner, Jay Tseng & Dr Shane Monks, CIArb Australia Councillor and QLD Convenor

9. 9 (2013) 251 CLR 533, in which the High 
Court explored the concept of minimal curial 
intervention of Australian courts in arbitrations.

10. Australian Centre for International 

Commercial Arbitration, ‘Submissions as 

Amicus Curiae by the Australian Centre for 

International Commercial Arbitration Limited 

(ACICA)’, Submission in Rinehart v Hancock 

Prospecting Pty Ltd, S143/2018; S144/2018, 

17 August 2018.

https://www.linkedin.com/in/jay-tseng/
https://ciarb.net.au/wp-content/uploads/2021/02/2019-CIArb-Essay-Winner.pdf
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T
he 2019 Alfred Deakin 
International Commercial 
Arbitration Moot was held 
at Deakin Law School's 

city campus over two consecutive 
days over 4-5 September 2019.  
Seventeen teams of undergraduate 
and juris doctor law students from 
11 universities around Australia 
attended. Teams from Deakin 
University (Emma Dixon and 
Josh Green) and University of 
Queensland (Tommy Choo and 
Carmen Zhu) competed in the 
grand final. Congratulations to the 
University of Queensland team 

who were judged the winner, 
awarded the trophy and shared a 
prize of $1,000.  Best oralist of the 
preliminary rounds was awarded 
to Alex Di Russo from Murdoch 
University who thereby earned 
a place on the CIArb Australia 
2020 Introduction to International 
Arbitration course.

Teams competed in two rounds 
on day one with the semi finals 
and the grand final held on day 
two. The moot scenario was set by 
Professor Christopher Kee, Dean 
(Education) Flinders University, 

who is also Director of the Vis 
Moot. The Moot was supported 
by 30 judges in the preliminary 
and semi final rounds who have 
experience in the arbitration field 
and who generously provided 
useful feedback to students. 
The grand final judging panel 
comprised: Professor Christopher 
Kee, Dean (Education) at Flinders 
University, Duncan Travis, Partner 
at Allens Linklaters and Dr Vicky 
Priskich, National Councillor CIArb 
Australia. Congratulations to Deakin 
University Law School for hosting a 
splendid mooting competition.

2019 Alfred Deakin ICA Moot - Grand Final

When: 4 and 5 september 2019 
Where: Deakin Downtown, Melbourne 

Grand Final: (left to right): Josh Green and Emma Dixon (Deakin University); Judging Panel: Duncan Travis, Partner Allens Linklaters, 
Professor Chris Kees, Dean Flinders University and Dr Vicky Priskich, National Councillor CIArb Australia; Carmen Zhu and Tommy 
Choo (University of Queensland); Professor Jenni Lightowlers, Dean of Law, Deakin University (far right). 

Dr Vicky Priskich, National Councillor CIArb Australia, Alex Di Russo, Murdoch University, Professor Chris Kees, Dean (Education) at 
Flinders University, Duncan Travis, Partner Allens Linklaters

When: Tuesday, 17 september 2019
Where: Federal Court of Australia, Melbourne
Chair: The Hon Justice John Middleton, Justice of the Federal Court of Australia
Photos: David Johns

Addressed by a distinguished 
chair and panel, the theme of the 
third seminar in the 2019 series 
of arbitration seminars conducted 
in partnership with the Federal 
Court of Australia, focussed on 
International Arbitration and the Art 
of Strategy.

Maximising Dispute Resolution 
Clauses – Tamlyn Mills, Senior 
Associate, Norton Rose Fulbright

The Flexibility of Procedure in 
International Arbitration  – Andrew 
Stephenson, Partner, Corrs 
Chambers Westgarth

Structuring Investments and the 

Limits of Statehood – Caroline 

Swartz-Zern, Senior Associate, 

Allens Linklaters

International Arbitration and the Art of Strategy

L – R: Andrew Stephenson (Corrs Chambers Westgarth), Caroline Swartz-Zern (Allens Linklaters), Tamlyn Mills (Norton Rose Fulbright) 
and The Hon Justice John Middleton (Federal Court of Australia)

https://www.claytonutz.com/ialecture
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On 15 August 2019, the 
Queensland Chapter of CIArb held 
a seminar and panel discussion 
on the more efficient use of 
expert evidence in international 
arbitration.  The guest speaker 
was arbitrator Professor Doug 
Jones AO, who delivered a paper 
entitled ‘Party appointed experts 
in international arbitration: asset or 
liability?’  Doug summarised some 
of the difficulties that decision 
makers and party representatives 
have struggled with over the 
years in both arbitration and 
domestic litigation, and discussed 
the attempts made in various 
domestic jurisdictions and by 
arbitration institutions to reform 
the use of expert witnesses.  The 
most important part of Doug’s 
presentation was an explanation of 

the procedures he now uses as an 
arbitrator, and an illustration of the 
types of procedural orders that he 
makes.  

Doug’s paper was then followed 
by a panel discussion, in which 
the panellists provided their own 
commentary on Doug’s paper, 
and responded to questions from 
the audience.  We were very 
fortunate to have a distinguished 
panel comprising the Honourable 
James Allsop AO, Chief Justice 
of the Federal Court of Australia, 
Professor Janet Walker (of 
Osgoode Hall Law School, 
and a Chartered Arbitrator), 
and Nicholas Andreatidis QC 
(Level Twenty Seven Chambers, 
Brisbane).  The discussion was 
so engaging that no-one really 
noticed it ran somewhat over 

time.  It was continued over wine 
and refreshments after the formal 
proceedings were closed.  

CIArb is grateful to Level Twenty 
Seven Chambers in Brisbane, 
which provided both the venue 
and the catering.  Doug’s paper 
will be available for download 
from the CIArb Australia website, 
and it is anticipated that it will be 
published in a forthcoming edition 
of ‘Arbitration’.  

Prof. Janet Walker, The Hon Chief Justice James Allsop AO, Nicholas Andreatidis QC, Prof. Doug Jones AO

Party Appointed Experts in International Arbitration: 
Asset or Liability
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Accelerated Route to Membership Course - 
A Candidate’s Perspective

O
n 24-25 August 2019, 
I was lucky enough 
to be one of about a 
dozen candidates who 

participated in CIArb Australia’s 
inaugural Accelerated Route to 
Membership (ARM) course held in 
Melbourne.  The course attracted 
candidates from across Australia, 
including Brisbane, Perth, Adelaide 
and Sydney and from a variety of 
backgrounds, both legal and non-
legal. 

The ARM is an assessment course 
although the day-long workshop 
on day 1 was a valuable means 
of testing and consolidating our 
knowledge in a collaborative group 
environment before sitting the 
exam the following day.

On day 1, candidates participated 
in a small group tutorial-style 
discussion of a hypothetical 
arbitration scenario and problem 
questions, which were provided 
to the candidates prior to the 
course.  The problem questions 

were complex and revealing, 
which provided ample scope for 
discussion. 

The problem questions covered 
topics raising key aspects of an 
arbitration, focusing on some 
of the most important aspects 
of the UNCITRAL Model Law 
on International Commercial 
Arbitration such as: the form 
of an arbitration agreement, 
the applicable law, grounds for 
challenges to the appointment of 
an arbitrator, interim measures 
for preserving assets and other 
preliminary orders, jurisdiction 
of the arbitral tribunal, failure of 
a party to communicate with the 
arbitrator, the awarding of costs, 
and many other significant topics. 
The afternoon included role play 
exercises in which candidates 
participated as arbitrator or 
counsel in a mock preliminary 
meeting and in a mock arbitration, 
presenting arguments on costs. 
These mock exercises were a 

most educational experience, 
bringing home the practical 
aspects of conducting international 
arbitrations.

The three-hour exam at the end 
of the course was very fair and 
directly on point.  Candidates were 
permitted to consult legislation 
and rules that they had used in the 
workshop the day before. 

The course director was Dr 
Vicky Priskich of the Victorian 
Bar, National Councillor of CIArb 
Australia and course tutor, Albert 
Monichino QC of the Victorian Bar 
and Immediate Past President of 
CIArb Australia, both of whom 
provided us with excellent 
instruction. 

Altogether, it was a most 
worthwhile educational 
experience, and I am so pleased 
that I did it. I would encourage 
anyone who is interested in 
international arbitration to do the 
course.

MARK TEdEsCHI AM QC
View Profile

Abdullah Altintop

Fabian D'Costa  

Alan de rochefort-reynolds  

stuart Downes  

Michael elliott  

Barry Fullarton  

Julian Hemms  

Kieran Hickie  

Kelly McIntyre

Alexandra McVay

William Morgan

Mark Tedeschi AM QC

sylvia Tee

stewart Webster

Back Row:  Alexandra McVay, William Morgan, Abdullah Altintop, Stuart Downes, Kelly McIntyre, Kieran Hickie, Alan de Rochefort-
Reynolds, Michael Elliott, Barry Fullarton.

Front Row: Syliva Tee, Mark Tedeschi AM QC, Albert Monichino QC (course tutor), Dr Vicky Priskich (course director), Julian Hemms, 
Fabian D’Costa, Gianluca Rossi (course assistant), Stewart Webster.

2019 ARM Candidates

http://wardellchambers.com.au/barrister/?n=mark-tedeschi-am-qc
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When: 31 July 2019
Where: Norton rose Fulbright, sydney

Norton Rose Fulbright and the 
Chartered Institute of Arbitrators 
(CIArb) Australia hosted a 
stimulating panel discussion 
on tips and traps for improving 
arbitration proceedings so that it 
is a more time and cost efficient 
process. 

Moderated by Jo Delaney from 
Baker McKenzie, with panellists 
comprised of Andrew Battison 

from Norton Rose Fulbright, 
Brenda Horrigan from Herbert 
Smith Freehills, Cameron Hassall 
from Clifford Chance and Daniel 
Meltz from 12 Wentworth Selborne 
Chambers, the seminar examined 
some of the key differences 
between arbitration and litigation 
in terms of collection, production 
and presentation of evidence (both 
documentary and from witnesses/
experts), as well as differences 

in the ways in which parties 
put forward case arguments in 
arbitration as opposed to litigation. 
The discussions highlighted that 
while arbitration is a vigorous 
legal process with demanding 
standards of proof, the procedural 
flexibility afforded to the parties 
by the arbitration process (when 
used effectively) allows for a 
more streamlined and condensed 
proceeding.

Improving Arbitration Procedure: 
Tips and Traps for an Efficient Process

L – R: Cameron Hassall (Clifford Chance), Jo Delaney (Baker McKenzie), Brenda Horrigan (Herbert Smith Freehills), Andrew Battisson 
(Norton Rose Fulbright) and Daniel Meltz (12 Wentworth Selborne Chambers)

http://thelibertygroup.com.au/courtroom-hire/
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When: Tuesday, 23 July 2019
Where: Federal Court of Australia, sydney
Photos: Quentin Jones
Chair: The Hon Chief Justice James Allsop Ao, Chief Justice of the Federal Court of Australia

Addressed by a distinguished 
chair and panel, the theme of the 
second 2019 series of arbitration 
seminars conducted in partnership 
with the Federal Court of Australia, 
focussed on multiple dimensions 
of complex arbitration.

Joinder and consolidation and 
security for costs  – Daisy Mallet, 
Partner, King & Wood Mallesons 

Interim applications and 
interlocutory orders in aid of 
arbitration  – Leon Chung, 
Partner, Herbert Smith Freehills

Pros and cons of tribunal 
appointed experts  – Tim Grave, 
Partner, Clifford Chance

Multiple Dimensions of Complex Arbitration

Tim Grave (Clifford Chance), The Hon Chief Justice James Allsop AO (Federal Court of Australia), Daisy Mallet (King & Wood Mallesons) 
and Leon Chung (Herbert Smith Freehills)

TRANSACTIONS & INVESTMENTS

DISPUTES & CRISES

CORPORATE STRATEGY & FINANCE

BUSINESS PERFORMANCE

Accuracy is a wholly independent international consulting firm 
providing advice to company management and shareholders.

Accuracy’s strength is to connect strategy, facts and figures. 
Our teams are international and multicultural, combining 
various skills to provide bespoke services to our clients.

Accuracy provides support in all kinds of dispute situations, 
including pre-litigation, fraud investigations, mediation, litiga-
tion, and arbitration, on all continents and in all jurisdictions 
(e.g. local and high courts, ICC, LCIA, SIAC, SCC, UNCITRAL 
and ICSID). We combine our economic, financial, valuation, 
strategic, construction and accounting expertise to provide 
essential, bespoke and incisive support to your teams and 
legal counsel. We act as advisors or as independent experts in 
which case we provide expert evidence. Many of our partners 
have significant testifying experience.

Twelve of our partners and directors are listed in the Who’s 
Who Legal Arbitration Expert Witnesses list, in recognition of 
the outstanding quality of their services. A further three 
partners are included in the Arbitration Future Leaders - 
Experts Witnesses list.

Martin Harris
martin.harris@accuracy.com

CONTACT

https://globalarbitrationreview.com/


60 59 The CIArb Australia News 2019 The CIArb Australia News 2019



62 61 The CIArb Australia News 2019 The CIArb Australia News 2019

raini Zambelli 
Victorian Bar, Melbourne

Guillermo Garcia-Perrote 
Herbert Smith Freehills, Sydney

Chad Catterwell 
Herbert Smith Freehills, 
Melbourne

Matthew lee 
Burford Capital, Sydney

James Funge 
Aston Consult, Sydney

Diane Chapman 
UNCITRAL National Co-
ordination Committee Australia, 
Sydney

Jay Tseng 
King & Wood Mallesons, 
Brisbane

John Hennessy sC 
Tenth Floor Chambers, Sydney

Accelerated Route Towards Fellowship Course 
2019

When: 29 June 2019
Where: Herbert smith Freehills, ANZ Tower, 161 Castlereagh street, sydney, Australia

2019 Candidates

T
he Accelerated Route 
Towards Fellowship course 
is often identified as the 
starting point for a bright 

future in arbitration. As a course 
targeted at practicing lawyers 
with a minimum of 10 years’ 
experience, the candidates that 
present are often well versed in the 
field of international arbitration. 

This year’s course was held at 
Herbert Smith Freehills in Sydney. 
Unlike the Award Writing course, 

candidates did not have the 
benefit of having their two tutorials 
months apart! The course was 
delivered over two days with a 
total of five assessments being 
put to the candidates. Similar to 
the Award Writing, the ARF course 
tutorials saw the use of roundtable 
discussions with a Socratic 
method employed. 

I observed candidates performing 
extremely well under the 
supervision of the tutors at the 

course – Course Director Albert 
Monichino QC and tutors Brenda 
Horrigan and Jo Delaney. The 
calibre of discussion was high and 
the produced work was certainly 
impressive. I have no doubt that 
the candidates will proceed to 
excel in the Award Writing Course 
in 2019 and accordingly in the 
field of international arbitration, 
with their soon-to-be newfound 
certifications.

L- R: Raini Zambelli, John Hennessy SC, Jay Tseng, James Funge, Albert Monichino QC, Diane Chapman, Guillermo Garcia-Perrote, 
Brenda Horrigan, Matt Lee, Chad Catterwell & Jo Delaney
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region in the promotion and use of 
arbitration to resolve the financial 
aspects of family disputes. It is 
the only jurisdiction in the region 
to allow arbitral awards to be 
registered, giving them the same 
effect as a court judgment. 
Arbitration is particularly useful if 
there is a discreet issue impeding 
resolution of a family dispute, 
such as the division of assets. It is 
a  streamlined, quick and cost-
effective process in the family law 
arena.   

On the other side of the 
spectrum, we were  pleased to 
see Prof Samuel as Chairman 
of the industry group, Airlines 
for Australia and New Zealand 
(A4ANZ) advocating for “final 
offer arbitration” in  disputes 
involving airports, an ADR process 
commonly used in various sectors 
in Canada and the United States. 

At our annual dinner last year, 
Australian businessman, Allan 
Myers AC QC reminded the 

audience that Australia had 
the finest infrastructure in the  
world with which to arbitrate 
disputes.  He also said that, and 
I quote, “Australian lawyers and 
professional people who are 
engaged in activities connected 
with alternative dispute resolution 
are among the most capable in the 
world.”

What an appropriate segue 
to introduce you to our guest 
speaker, Leah Ratcliff who will 
deliver her address The Future 
Significance of International 
Arbitration

Leah  is a leading dispute 
resolution practitioner with a 
particular focus on complex 
cross-border disputes including 
international arbitration. Before 
joining Jones Day in March,  from 
2015 – 2019, she was Head of 
Dispute Resolution at BHP, one 
of the world’s leading energy and 
resources companies, where 
she managed disputes and 
contentious regulatory matters 

across four continents. Prior to 
that she practiced in international 
dispute resolution in London, 
Sydney and Washington DC 
where she acted for some of the 
world’s largest companies, as 
well as government entities. Her 
practice has a particular focus 
on the energy,  resources and 
infrastructure sectors, including 
the management of business risks 
in emerging markets. 

In addition to her professional 
accomplishments, Leah is  the 
recipient of multiple awards 
and recognitions, including the 
Chetwood Prize from Georgetown 
University, and the Civil Justice 
Award for Private International 
Law from the Attorney-General's 
Department. She is a also 
graduate of Women on Boards' 
Next Generation of Female 
Corporate Leaders program of 
2016.

Ladies and Gentlemen, will you 
please join me in welcoming Leah 
Ratcliff.

2019 CIArb Australia Business Lunch

When: 5 June 2019
Where: Vue de Monde, Melbourne

L – R: Prof Graeme Samuel AC; The Hon Justice Peter Riordan, Supreme Court of Victoria; Leah Ratcliff, Global Disputes, Jones Day; 
Caroline Kenny QC, CIArb Australia President and The Hon Kenneth Hayne AC QC

Welcome remarks

Your honours, distinguished 
guests, ladies and gentlemen, as 
President of CIArb Australia, I am 
very pleased to welcome you to 
the 2019  CIArb Australia Business 
Lunch and to introduce our  guest 
speaker, Leah Ratcliff.

I am pleased to say that this 
lunch sold out within days of 
it being announced.    I am 
grateful for the support of the 
various legal and government 
institutions, corporates, financial 
institutions  and law firms who 
are here today from Victoria 
and interstate. I would like to 
particularly acknowledge the 
presence of current and former 
judges from the High Court, 
Supreme Court, Family Court, 
Federal Court, and County Court, 
Prof Graeme Samuel AC, former 

Commissioner, The Hon  Kenneth 
Hayne AC QC and former member 
of the Victorian Bar,  ASIC Deputy 
Chair, Daniel Crennan QC. In 
addition, I would like to thank our 
sponsors, the Victorian Bar who is 
represented in these proceedings 
by Senior Vice President, Wendy 
Harris QC and Jones Day for 
supporting the lunch.  I would 
also like to thank our CEO, 
Gianna Totaro, for her hardwork in 
organising today.

Before introducing Leah, I 
wanted to briefly touch on a few 
developments and observations 
in international arbitration. As 
reported by Austrade in 2018, 
international commercial arbitration 
is a vital part of doing business 
in the global economy, and is 
effective in managing commercial 
relationships and risk. The past 
decade has seen an increase in 

the use of arbitration, particularly 
in the Asia-Pacific region. This 
is largely due to the significant 
growth of the Australian and Asian 
economies and their increased 
participation in global commerce. 
In March 2019, Australia and 
Indonesia signed the Australia-
Indonesia Comprehensive 
Economic Partnership Agreement 
and Australia and Hong Kong 
signed the Australia-Hong Kong 
Free Trade Agreement  Both 
agreements provide for disputes to 
be resolved by arbitration.

Arbitration, be it domestic or 
international, is increasingly the 
dispute resolution of choice across 
a range of different sectors.  Of 
particular interest to our guests 
from the Family Court, Chief 
Justice William Alstergren and 
Justice Josh Wilson, Australia 
is leading other countries in the 
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a mining or oil and gas project. 
Tweak the facts slightly, and similar 
patterns can be seen in major 
infrastructure projects. These 
types of arrangements are of 
major significance to our economy.

A further point on the benefits of 
privacy: imagine for a moment, 
that you are General Counsel 
for the majority joint-venture 
participant. You are accountable 
to your employer for how the 
arbitration will run - both the 
outcome as well as the resources 
expended, including time and 
disruption to usual business 
activities. However, because 
the matter will go to arbitration 
you are in a fundamentally 
different position from if you 
were recommending that the 
company initiate litigation. That is 
not just because you can assure 
stakeholders that reasonable 
steps will be taken to maintain 
productive working relationships 
within the JV. It is also because 
of the character of the arbitral 
process, including the hearing. 
In practical respects, your 
accountability extends to the 
experience your colleagues

will have in giving evidence if the 
matter proceeds to hearing. In the 
case of arbitration:

•	 for the majority of cases, cross 
examination of a single witness 
will not last for more than 2-3 
hours; and

•	 because the hearing is private, 
the process of giving evidence 
will not have broader career 
impacts for the witnesses.

As a consequence, whatever the 
outcome, there can be confidence 
that the hearing will not quash 
any future appetite to participate 
in legal processes within an 
organization.

Balancing privacy against 
transparency

Of course, any argument 
in support of the privacy of 
proceedings raises a counter-
argument in support of 
transparency. There are those 
who argue that the public interest 
is served by complex commercial 
disputes being resolved in public 
– this supports the development 
of the common law and facilitates 
corporate accountability. At the 
same time, there are others who 
reasonably question whether 
legal precedent should effectively 
be created by arbitrators who 
have been appointed by parties. 
There are also those who argue 
that behind the veils of privacy 
or confidentiality, the arbitral 
process is itself less disciplined 
because with transparency would 
come greater accountability for 
arbitrators and parties.

One possible solution to these 
tensions, which from 1 Jan 2019 
is a feature of arbitration under 
the auspices of the International 
Chamber of Commerce (ICC), 
is for arbitral awards to be 
published within two years of 
being issued, unless the parties 
object. According to the approach 
taken by the ICC, awards may 
be sanitized or redacted and 
so may effectively be published 
on an anonymized basis. It will 
be interesting to watch this 
development unfold, including 
how many parties see the benefit 
in permitting the publication of 
awards and whether arbitrators 
feel bound to follow the decisions 
of their colleagues.

Procedural flexibility and 
innovation

The examples I have given also 
highlight the benefits of procedural 
flexibility in arbitration.

Indeed, the system of international 
arbitration is robust because it 
is sufficiently flexible to reflect 
(although, not always perfectly) the 
expectations of participants – both 
parties and arbitrators – who come 
from a variety of legal backgrounds.

This creates a very particular 
dynamic, which can be challenging 
and which requires counsel to be 
particularly agile and strategic. 
However, there is no doubt that the 
sharing of ideas and assumptions 
across geographies and legal 
traditions promotes procedural 
innovation. This has distinct 
benefits in a commercial settings 
where there is typically a strong 
appetite for finding new ways of 
doing things that are more efficient 
or which more effectively mitigate 
risk.

Arbitration has long been a 
force for innovation in dispute 
resolution – there are plenty of 
examples of procedural techniques 
which evolved in the context of 
arbitration, some of which are 
now deployed more widely. These 
include chess clocks, Redfern 
schedules, Reed retreats, Kaplan 
openings and varied approaches to 
expert conferences. This process 
of innovation will continue and 
arbitration is likely to be one of the 
key mechanisms through which 
dispute resolution processes are 
transformed by technology in 
coming years.

Technology now allows huge 
volumes of data to be aggregated 
and processed rapidly with a 
minimal margin of error. This is likely 
to change the forensic process in 
fundamental ways:

•	 The accuracy of early case 
assessment by sophisticated 
parties is likely to increase 
markedly, as parties become 
able to more readily search 
their own documentary 
record. As a consequence, 
those matters that progress 
to formal proceedings are 
likely to raise challenging and 
nuanced questions about the 
application of the law to the 
facts, or of reconciling two 
reasonable but competing 
interpretations of the facts.

•	 Threading and network 
technology is likely to facilitate 
rapid comparison of parties’ 
competing versions of events. 

LEAH RATCLIff 
glObAl dIsPutes, JOnes dAy 
View Profile

The Future Significance of International Arbitration

Distinguished guests, Justices, 
ladies and gentlemen.

Today I want to talk about how 
arbitration assists with mitigating 
some of the challenges that arise 
in international dispute resolution. 
That is not to say that it is a silver 
bullet or that it can clear the path 
of obstacles but it can assist 
in reducing risk and increasing 
predictability.

There are two particular 
characteristics of arbitration that I 
will focus on, namely:

•	 the privacy of proceedings; 
and

•	 procedural flexibility, including 
in particular, the ability of 
parties to shape the arbitral 
process.

Flexibility and privacy

Imagine this scenario: a joint 
venture with Japanese, Chinese, 
American and Australian parties. 
The JV is anticipated to run for 20 
years. But, a high value contractual 
dispute has arisen between the 
participants, and the would-be 
claimants are advised that they 
have good prospects. However, 
the situation is complicated by a 
number of factors:

•	 The would-be respondent has 
a vertically integrated business 
model, and so is both an 
operational participant in the 
JV, and its customer.

•	 Each of the potential claimants 
has strongly held and differing 
views about how to navigate 
the competing objectives 
of maintaining productive 
commercial relationships and 
enforcing legal rights:

a. the majority joint venturer 
may initiate proceedings 
unilaterally, but is 
concerned about the 
potential commercial 
impact in both the short 
to medium term as well 
as the JV becoming 
unworkable;

b. one of the parties wants 
to sue as a matter of 
principle, and is beginning 
to use minority veto rights 
in protest;

c. the third potential 
claimant is a co-venturer 
in other projects with the 
respondent off-shore, and 
it is opposed to bringing 
a claim. It is a multi-billion 
dollar company but has 
not been a party to large-
scale litigation in recent 
memory.

Arbitration can assist with 
resolving this impasse. Because 
the proceedings are private 
there are greater opportunities 
to maintain commercial goodwill, 
including by reaching a negotiated 
outcome. In particular:

•	 proceedings can be 
commenced confidentially, but 
with sufficient rigor to clarify 
the issues in dispute;

•	 at the same time procedural 
flexibility means that there 
is significant scope to stay 
proceedings and continue 
commercial negotiations, if the 
opportunity arises; and

•	 the parties potentially have 
greater capacity to agree 
on procedural aspects of 
the arbitration compared 
to litigation, including, for 
example, the scope of 
discovery, the volume of 
evidence and submissions.

This is not to say that the process 
is perfect and that arbitrations do 
not become unduly contentious 
– but it offers the opportunity 
to resolve disputes in a manner 
which is better aligned with 
the maintenance of long term 
commercial relationships. This is 
fundamentally important within 
Australia. The scenario that I have 
described could readily arise on 

https://www.jonesday.com/en/lawyers/r/leah-ratcliff
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2019 Introduction to International Arbitration
When: Friday, 10 May 2019
Where: Clyde & Co, level 28, 197 st Georges Terrace, Perth, Western Australia
Photos: Trevor Collens

Due to the success in Brisbane 
2015, Perth 2016, Melbourne 
2017 and Brisbane 2018, the 
Introduction to International 
Arbitration course returned to 
Perth in 2019. 

The day long course is designed 
to provide an introduction of the 
main principles of international 

arbitration, and to allow candidates 
to successfully complete the 
course (including the post-course 
assignment) to become members 
of CIArb at the Associate grade.

Along with a faculty of expert in 
the field, guest speaker, The Hon 
John Gilmour QC and The Hon 
Wayne Martin AC QC provided 

candidates with an introduction 
to the legal framework of, and 
good practice and procedure in, 
international arbitration in their 
jurisdiction.

Simon Davis (Course Director)
Francis Burt Chambers and   CIArb 
Australia Director

Beth Cubitt (Tutor)
Partner, Clyde & Co

Scott Ellis (Tutor)
Francis Burt Chambers

James Healy (Tutor)
Francis Burt Chambers and   CIArb 
Australia Vice President   

The Hon John Gilmour QC
The Hon Wayne Martin AC QC

Faculty

Guest speakers

The forensic skill may come 
not in piecing together a 
credible version of the facts, 
but in explaining the flaws and 
refining a version of the facts 
which has been generated 
through computer processing.

•	 In the specific case of 
arbitration, parties are likely to 
be able to make data- driven 
choices about the selection 
of seat, arbitral institution, 
and even applicable law. For 
example, Dispute Resolution 
Data is a US technology

•	 company that collates case 
data from the major arbitral 
institutions. The information 
covers industry type, claim 
amount, location, cost, 
duration and whether a case 
settled, was withdrawn, or 
proceeded to final award. This 
data is then used to create 
trend analysis that may inform 
parties’ decisions about when 
and where to use arbitration, 
as well as how to tailor the 
arbitral process.

•	 Data analytics is also being 
used to analyze judgments in 
major US jurisdictions so that 
parties can purchase insights 
into the views of a judge on a 

specific topic, with information 
on what decisions a judge has 
rendered, and what judgments 
and other judges they have 
cited. Significantly, in-depth 
analysis of this kind is not a 
new feature of US litigation. 
However, data processing 
and analytical technology has 
made such analysis more 
accessible and accurate.

What will this mean for arbitration? 
One obvious application is 
in arbitrator selection and 
nomination. However, this is 
more difficult in the context of 
international commercial arbitration 
compared to litigation because 
awards remain predominantly 
confidential. At least for now, 
any data set comprising arbitral 
awards will have serious 
shortcomings, but this may 
change.

An alternative approach, which is 
gaining traction internationally, is 
for parties to complete surveys 
and give anonymous feedback 
on arbitrators and arbitral 
institutions to organizations such 
Arbitrator Intelligence, which is 
run in affiliation with the University 
of Pennsylvania. These survey 
responses are then processed and 

data is made available to parties, 
if arbitrators consent, comparing 
their approach to

•	 ordering of interim measures;

•	 document production;

•	 interpretive methodologies in 
construing contracts; and

•	 timeliness in issuing awards.

Conclusion

There is something inherently 
unpredictable about the impact 
of technology on the forensic 
process and arbitration more 
broadly. On the one hand, greater 
reliance on analytics and data may 
increase the barriers of entry for 
new comers (including arbitrators, 
arbitral seats, and institutions) 
because parties may be less 
likely to make choices that are not 
supported by data. This may have 
the effect of reducing the level of 
diversity that currently exists within 
international arbitration (which 
is often seen as inadequate). 
Alternatively, the emergence of 
data driven decision making by 
parties may maintain the benefits 
of privacy and confidentiality while 
also increasing transparency 
and predictability in international 
arbitration.

https://www.francisburt.com.au/simon-davis
https://www.clydeco.com/people/profile/beth-cubitt
https://www.francisburt.com.au/scott-ellis
https://www.francisburt.com.au/james-healy
http://www.quaysidechambers.com/john-gilmour-qc-barrister
https://www.francisburt.com.au/wayne-martin-ac-qc
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2019 Introduction to International Arbitration
When: Friday, 10 May 2019
Where: Clyde & Co, level 28, 197 st Georges Terrace, Perth, Western Australia
Photos: Trevor Collens
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Sponsors

Supporting Organisations

The Chartered Institute of 
Arbitrators (CIArb) of Australia, 
East Asia, Malaysia, Singapore, 
Thailand are conducting the 
Diploma Course In International 
Arbitration in Singapore from 25 
May 2019 to 2 June 2019. This 
pre-eminent tertiary course offers 
a prestigious globally recognised 
qualification and is aimed at 
meeting the increasing demands 
for accredited arbitrators and 
arbitration practitioners to resolve 
cross-border disputes in the Asia 
Pacific.

During an intensive and interactive 
9-day program, students will be 
taught the practice of international 
commercial arbitration, covering 
major forms of arbitration and 
arbitration institutions including 
the ICC, HKIAC, SIAC and 
AIAC, and will gain the ability to 
appear in or act as an arbitrator 
or counsel in different contexts. 
In addition, during the week day 
afternoon sessions, students 
will take part in practical group 
workshops under the guidance 
of experienced arbitrators and be 
given practical training addressing 
a range of problems which may 
arise in the course of conducting 
an international arbitration. 
The course faculty comprises 
international arbitration experts 
from across the Asia Pacific and 
around the world.

List of faculty member involved as 
per follow.

Thayananthan Baskaran (MYS) 
– Chou Sean Yu (SG) – Timothy 
Cooke (SG) – Jo Delaney (AUS) 
– Camilla Godman (SG) – Glenn 
Haley (HK) – Brenda Horrigan 
(AUS) – David Huebner (USA) 
– Dr Michael Hwang SC (SG) – 
Rammit Kaur (MYS) – Edmund 
Kroonenberg (SG) – Lau Kok 
Keng (SG) – Amanda Lees (SG) – 
Albert Monichino QC (AUS) – Ben 
Olbourne (AUS) – Vinayak Pradhan 
(MYS) – Paul Sandosham (SG) – 
Richard Tan (SG) – Tan Chuan Thye 
SC (SG) – Mary Thomson (HK) – Dr 
Christopher To (HK) – Nicholas 
Turner (HK)
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Candidates of 2019

Abang Mohd Iwawan Abg 
Nawawi
Malaysia

Narendra Adiyasa
Indonesia

Advani Sunita Purshotam
Singapore

Wala Al-Daraji
UAE

Gil Marie Maravilla Alba
Phillipines

Grace Chaw Hei Hei
Malaysia

YunLong Chen
Australia

Chong Soo Hooi
Malaysia

Chu Keung Wah
Hong Kong

Anne Coulon-Rana
Thailand

Maria Anna Cristina B. De Jesus
Phillipines

Joseph Christian G Del Rosario
Phillipines

Richard Gang Duan
Singapore

Vinh Quang Duong
Australia

Myriam El Kara
Singapore

Dominique Grigg
Australia

Mariliza Villarosa Kalaw
Phillipines

Kang Mei Yee
Malaysia

Koh Kia Jeng
Singapore

Lexx Koo Nien Wang
Singapore

Michael Leung Man Ho
Hong Kong

Vanessa Lim
Singapore

Lin Dianyan
Singapore

Loh Kian Meng 
Singapore

Loh Jen Wei
Singapore

William Lu
China

Mar Seow Hwei
Singapore

Ng Chin Tiong
Malaysia

Nguyen Thanh Hoa
Vietnam

Nguyen Thuy Duong
Vietnam

Surinder Kaur D/O Pertab Singh
Malaysia

Michael Pringle
Singapore

Hemalatha Ramulu
Malaysia

David George Robertson QC
Australia

Melvin See Hsien Huei
Singapore

Nicolas Tang Tze Hao
Singapore

Philip Tran 
Australia

Shukla Wassan
India

Matthew White SC
Australia

Kevin Wong
Singapore

Yuen Yi Jie
Singapore

Course Assistant

Chalee Nai Kin

Faculty

Co-Course Directors

speakers

Caroline Kenny QC
President, CIArb Australia

Francis Xavier SC 
CIArb Deputy President 2019

Thayananthan Baskaran
Malaysia

Chou Sean Yu 
Singapore

Timothy Cooke
Singapore

Jo Delaney 
Australia

Camilla Godman 
Singapore

Glenn Haley  
Hong Kong

Brenda Horrigan 
Australia

David Huebner 
United States of America

Dr Michael Hwang SC 
Singapore

Rammit Kaur
Malaysia

Edmund Kroonenberg 
Singapore

Lau Kok Keng 
Singapore

Amanda Lees  
Singapore

Albert Monichino QC
Australia

Ben Olbourne
Australia

Vinayak Pradhan 
Malaysia

Paul Sandosham
Singapore

Richard Tan 
Singapore

Tan Chuan Thye SC 
Singapore

Mary Thomson 
Hong Kong

Dr Christopher To 
Hong Kong 

Nicholas Turner
Hong Kong

https://www.arcadis.com/en/global/what-we-do/our-capabilities/consultancy/contract-solutions/find-your-expert/john-cock/
https://www.ciarb.net.au/about-us/councillors/simon-davis/
http://www.doj.gov.hk/legalservicesforum2014/eng/david.htm
http://neil-kaplan.com/
http://www.davidkreider.com/
http://sg.rajahtannasia.com/chuan.thye.tan
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Bryn Bender
BHP

David Baldry
William Forster Chambers

The Hon. John Byrne Ao rFD
John H Byrne

Wilson Chan
9 Wentworth Chambers

shun Cheng
Guantao & CS Lawyers

Fred Hawke
Clayton Utz

The Hon. robert Hulme QC
Eleven Wentworth

Angelina Gomez
Clifford Chance

John Gurr
Victorian Bar

robert Heath
Victorian Bar

stephen Ipp
Greenway Chambers

laura Kelly
Victorian Bar

sean Mahony
Chevron Australia

Duncan McConnel
William Forster Chambers 

Mihael McCoy
The King’s College 

Jonathon Moore QC
Victorian Bar 

liam Prescott
DLA Piper

Paul santamaria QC
Victorian Bar

2019 Candidates

T
he Award Writing 
Course is designed to 
provide candidates with 
a solid understanding 

of the fundamentals of drafting 
an enforceable international 
arbitration award that will not be 
subject to challenge. Candidates 
are subject to a take home 
assignment in the early stages of 
the course, followed by a 4 ½ hour 
written exam. Both assessments 
are particularly renowned for being 
true knowledge testers – there’s 
no easy way out! Candidates in the 
course were provided with a series 
of materials for their study. These 

materials included arbitration rules, 
relevant legislation, cases, articles, 
book excerpts, and guidelines 
on drafting arbitral awards. With 
the benefit of having experience 
in organising the materials, I can 
confirm that they truly are precise, 
informative, and numerous in 
collection!

The course structure is unique in 
that it provides for two tutorials, 
each to be held some months 
apart. This year’s tutorials took 
place in Melbourne in March and 
in Sydney in June. The tutorials 
this year were conducted by 

Course Director Albert Monichino 
QC and fellow tutors Dr Vicky 
Priskich, Malcolm Holmes QC 
and John Arthur at the Victorian 
Bar Council Chambers and 
Australian Disputes Centre. Both 
tutorials involved roundtable, 
Socratic style discussions 
between the candidates and 
the tutors on various points of 
international arbitration practice. 
The candidates this year were a 
diverse and exciting group. It is 
to have witnessed the practical 
education process for what are 
sure to be some outstandingly 
renowned arbitrators in the future!

2019 Award Writing

When: 23 March 2019 and 15 June 2019 
Where: Victorian Bar Council Chambers and Australian Disputes Centre
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C
haired by The Hon 
Justice Neil McKerracher, 
this seminar launched 
the Ciarb Australia and 

Federal Court of Australia seminar 
series for 2019.  Addressed by a 
distinguished panel, the seminar 

discussed various aspects on the 
drafting of arbitration clauses.

Pathological drafting  – The Hon 
John Gilmour QC, Barrister, 
Quayside Chambers

Choosing seat and governing 

law – Angelina Gomez, Counsel, 
Clifford Chance

Issues in constituting tribunal 
at outset and on enforcement – 
James Healy, CIArb Australia Vice 
President and Barrister, Francis 
Burt Chambers

Arbitration Clauses: The Good, the Bad and the 
Ugly

When: Tuesday, 19 March 2019 
Where: Federal Court of Australia, Perth
Photos: Trevor Collens

L – R: The Hon John Gilmour QC, Angelina Gomez, The Hon Justice Neil McKerracher and James Healy
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I
n 2009, the International Law 
Committee and the Chartered 
Institute of Arbitrators (Australia) 
Limited (CIArb) and the New 

South Wales Young Lawyers, 
International Law Committee 
joined forces to host the inaugural 
International Arbitration Moot (the 
Moot).

The annual event attracts young 
professionals and students from 
across Australia and abroad 
having cemented its place 
as a progressive and high-

quality competition. Starting on 
Wednesday 18 September, this 
year marked the 11th anniversary 
of the Moot and its largest edition 
to date with the General Rounds 
held on the 19 October, the Semi 
Finals were held on the 20 October 
and the Grand Final was held on 
the 21 October at Herbert Smith 
Freehills in Sydney. 

Presented by the CIArb, the Best 
Speaker prize is the Introduction 
to International Arbitration course, 
which forms part of the pathway 

to becoming a CIArb Member. The 
Moot Managers were delighted 
to watch the great success of 
this edition, which marked the 
end of their two years term as 
Moot Managers. As it happens 
every year, the Moot presented 
the arbitrators and spectators of 
the Grand Final with a showcase 
of impressive talent, which 
reassures us that the exercise of 
the profession is in very capable 
hands.

Winning Team:
Shriram Jayakumar and Chuan 
Lee

Best speaker: 
Alvin Tan

runners Up:
Alvin Tan and Bryan Chan

semi-Finalists: 
Dennis Saw/Daniel Ho and Olivia 
Irvine

2nd-5th Best speakers: 
Dennis Saw; Daniel Ho; Bryan 
Chan; Kalyani Dixit

Best Written submissions: 
Kalyani Dixit and Eve Bain

2nd-3rd Best submissions: 
Yvonne Whittaker-Rush/Nicholas 
Wilson and Dennis Saw/Daniel 
Ho

spirit of the Moot: 
Olivia Irvine

11th CIArb Australia/ NSW Young Lawyers 
International Arbitration Moot 2019

The recipients of the awards were:

Following closely fought 
final rounds, University of 
Queensland was victorious 
in the 2019 CIArb Australia 
Vis Pre-Moot for the second 
consecutive year, narrowly 
prevailing over Griffith 
University in the grand final 
round, and over semi-finalist 
teams Monash University and 
the University of New South 
Wales

The teams appeared before a 
grand final panel comprising 
the Hon Justice Clyde Croft 
AM, Justice of the Supreme 
Court of Victoria; Ms Caroline 
Kenny QC, President of CIArb 
Australia; and Ms Gowri 
Kangeson, Partner of DLA 
Piper, at the Federal Court of 
Australia in Melbourne. 

In recognition of their 
performance, the grand final 
oralists of the University of 
Queensland team have secured 
places at CIArb Australia's 
Introduction to International 
Arbitration course in Perth 
on  10 May this year. This 
course is tutored by leading 
arbitration practitioners and 
provides a pathway to Associate 

membership of CIArb.

The 2019 Vis Pre-Moot was held 
on 21 and 22 February at DLA 
Piper and RMIT University in 
central Melbourne. Along with the 
practice rounds, teams attended 
an informal panel discussion 
focusing on the moot problem, 
with panelists Prof Jeffrey 
Waincymer, Paul Hayes QC, 
and Dr Rajesh Sharma.

The Pre-Moot was organised 
by the CIArb Australia Young 
Members Group (YMG), with 
the support of hosting sponsor 
DLA Piper, and sponsors RMIT 
University, Epiq Australia, and 
the Federal Court of Australia. 
It was made possible by over 50 
volunteers from the Melbourne 
arbitration community who 
generously volunteered their 
time to serve as arbitrators. We 
are grateful for the support of 
sponsors and arbitrators.

The Pre-Moot attracted 10 
university teams: Australian 
Catholic University; Deakin 
University; Griffith University; 
La Trobe University; Monash 
University; RMIT University; 
University of New South 

Wales; University of Notre 
Dame Australia; University of 
Queensland; and University of 
Sydney. Teams travelling from 
interstate received support for 
travel and accommodation costs 
from CIArb Australia and DLA 
Piper.

The CIArb Australia Vis Pre-
Moot is open to Australian teams 
participating in the Willem C 
Vis Moot in Vienna or the Vis 
(East) Moot in Hong Kong. 
The Pre-Moot gives teams an 
unprecedented opportunity 
to test and develop their skills 
before experienced arbitration 
professionals, and to network 
with fellow students and 
practitioners, before leaving 
Australia for Vienna or Hong 
Kong.

Congratulations to YMG Chair 
Kristian Maley and committee 
members James Sullivan 
and Andrew Di Pasquale for 
organising a successful event. 
Thanks also to volunteer round 
coordinators Emma Collard, 
Sarah Nassour, Patrick 
Stratmann, and Sarah Sullivan 
for their support.

2019 CIArb Australia Vis Pre-Moot

Back row (L-R): University of Queensland team - Liam Inglis, Adam Lukacs, Riley Quinn, Mia Campbell, Ben Wilson; Griffith University 
team - Grace Norris, Madaline Hartwig, Neha Gangaram; Kristian Maley and James Sullivan. Front row (L-R): Caroline Kenny QC, CIArb 
Australia; The Hon Justice Clyde Croft, Supreme Court of Victoria and Gowri Kangeson, DLA Piper.

https://www.uq.edu.au/
https://www.uq.edu.au/
https://www.griffith.edu.au/
https://www.griffith.edu.au/
https://www.monash.edu/
https://www.unsw.edu.au/
https://www.unsw.edu.au/
https://www.ciarb.net.au/wp-content/uploads/2014/12/ClydeCroftProfile.pdf
https://www.ciarb.net.au/wp-content/uploads/2014/12/ClydeCroftProfile.pdf
https://www.ciarb.net.au/wp-content/uploads/2014/12/ClydeCroftProfile.pdf
https://www.ciarb.net.au/about-us/councillors/caroline-kenny-qc/
https://www.ciarb.net.au/about-us/councillors/caroline-kenny-qc/
https://www.ciarb.net.au/about-us/councillors/caroline-kenny-qc/
https://www.dlapiper.com/en/australia/people/k/kangeson-gowri/
https://www.dlapiper.com/en/australia/people/k/kangeson-gowri/
https://www.dlapiper.com/en/australia/people/k/kangeson-gowri/
https://www.ciarb.net.au/training/introduction-to-international-arbitration-2019/
https://www.ciarb.net.au/training/introduction-to-international-arbitration-2019/
https://www.dlapiper.com/en/australia/aboutus/
https://www.dlapiper.com/en/australia/aboutus/
https://www.rmit.edu.au/
https://www.linkedin.com/in/jeffrey-waincymer-3b94352/
https://www.linkedin.com/in/jeffrey-waincymer-3b94352/
https://www.vicbar.com.au/profile/8870
https://socialglobal.org.au/people/dr-rajesh-sharma/
https://www.dlapiper.com/en/australia/
https://www.rmit.edu.au/
https://www.rmit.edu.au/
https://www.epiqglobal.com/en-au/home
http://www.fedcourt.gov.au/
https://www.acu.edu.au/
https://www.acu.edu.au/
https://www.ciarb.net.au/wp-admin/post.php?post=9256&action=edit
https://www.ciarb.net.au/wp-admin/post.php?post=9256&action=edit
https://www.griffith.edu.au/
https://www.latrobe.edu.au/
https://www.monash.edu/
https://www.monash.edu/
https://www.rmit.edu.au/
https://www.unsw.edu.au/
https://www.unsw.edu.au/
https://www.notredame.edu.au/
https://www.notredame.edu.au/
https://www.uq.edu.au/
https://www.uq.edu.au/
https://sydney.edu.au/
https://sydney.edu.au/
https://www.ciarb.net.au/about-us/councillors/kristian-maley/
https://www.linkedin.com/in/jameslaurencesullivan/?originalSubdomain=au
https://www.listgbarristers.com.au/barristers/andrew-di-pasquale
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Caroline Kenny QC joined former 
Attorney-General of Singapore 
V.K. Rajah SC and other 
panellists at the ASIA ADR Week 
2019 (AIAC) in Kuala Lumpur on 
28 June 2019 to discuss “Public 
Policy as a Shield: Enforceability 
of Contractual Obligations.” The 
panel addressed the following 
issue: “With the lines between 
the public and private continually 
being blurred, how can private 
commercial parties enforce 

their contractual rights against 
a government when the latter 
reneges on their obligations on 
the basis of their sovereign right 
to regulate public policy?” The 
session explored the disparate 
nature of international law and 
considered, among others, the 
position of the sovereign state 
which reneges on a contract 
allegedly for the benefit of 
the people.  The panel was 
moderated by Speaker of the 

House of Representatives, 
Parliament of Malaysia and 
Retired Court of Appeal Judge of 
Malaysia,  H.E. Dato’ Mohammad 
Ariff, and together with Caroline 
Kenny QC comprised Elodie 
Dulac, Partner, King & Spalding, 
Singapore, LLP), Robert Volterra 
(Volterra Fietta) and Monica-
Ferria Tinta, Twenty Essex 
Chambers.

Asia ADR Week 2019

Caroline Kenny QC, President of CIArb Australia and Vinayak P. Pradhan, Director of the AIAC

I 
was born in Bristol, England 
in the 1960s, the youngest 
of three children.  My mother 
was a teacher and my father 

an engineering draftsman.  I 
studied law at the University of 
Southampton and obtained a 
Masters in Law from Queen Mary 
College, University of London.  
My two great passions are sport 
(although I was born with no 
sporting ability at all) and travelling. 

I started work in London in 1990 
and worked there for 8 years before 
moving to Hong Kong in 1998.  
My original plan was to work two 
years in Hong Kong, two years 
in Australia, two years in New 
York before returning to London.  
Instead, I did four years in Hong 
Kong before moving to Melbourne 
in 2001.  I have been living and 
working in Melbourne and Hong 
Kong ever since. 

I married Su in 2001 and we have 
three brilliant children, James (13), 
Sam (11) and Sophie (7).  Their 
looks and their intellect come from 
their mother and unfortunately they 
have inherited their sporting ability 
from me! We wanted to have three 
independently minded free spirited 
children and our wish has come 
true.

What/who inspired your 
interest in arbitration?

I was peripherally involved in 
arbitration when in London but the 
interest was really sparked when 
I started working in Hong Kong.  I 
am a specialist construction and 
construction insurance lawyer and 
the usual method for resolving 
disputes in Hong Kong for both 
the construction and insurance 
industries is arbitration.  When I 
left London, my old boss, Michael 
Regan said to me, stay out of 
the courts and I have heeded his 
advice.  Virtually all of my work 
since leaving London in 1998 has 
been either arbitration or a form of 
alternative dispute resolution. 

I became a member of the 
Chartered Institute of Arbitrators 
in 2000 and a Fellow in 2011.  
When living in Hong Kong, I was 
on the committee of the East Asia 
Branch of CIArb and the Honorary 
Secretary for two years.  I must 
admit that I do not understand why 
business people would choose to 
resolve disputes in court when the 
alternative is to resolve the dispute 
confidentially and by someone who 
is an expert in the relevant field. 

What traits make a good 
arbitrator?

Taking for granted - intellect, 
communication skills, legal 
knowledge and industry 
experience -the most important 
trait is efficiency.  The greatest 
criticism of arbitration is the time 
it takes to obtain an award.  It is 
not uncommon for an award to 
be delivered more than a year 
after final submissions which is 
disgraceful.  The greatest failure of 
arbitration institutions is to ensure 
that arbitrators issue awards as 
soon after the final submissions as 
practicable.  I think it important for 
an arbitrator to set aside time in 
their diary to write the award and 
to communicate the dates for that 
time period to the parties.  This 
seems to happen rarely.  Arbitration 
institutions should ensure time 
frames for award writing are kept.

What is your idea of perfect 
happiness?

I am not sure there is such a thing.  
Reaching for perfection is likely to 
be an eternal pursuit.  However 
playing with my children and 
listening to them laughing gives me 
the greatest pleasure. 

What is your greatest fear?

Missing a limitation period. Luckily it 
has not yet happened!

NICK LONgLEY
bArrIster 
View Profile

Member Profile: Nick Longley

https://www.hfw.com/Nick-Longley
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Damian sturzaker 
Appointed Vice-President 
of the International law 
Association (Australian 
Branch).
Won the International ADr 
Project of the year award 
at the ADC annual awards 
for the UNsW International 
Arbitration project with the 
sri lankan Attorney General’s 
department.
View Profile

Gitanjali Bajaj
Award: International ADr 
Practitioner of the Year 2019 
(ADr Awards 2019)
Promotion: Co-head for 
International Arbitration Asia 
Pacific, for DlA Piper
View Profile

Caroline Kenny QC  
Appointed Chartered Arbitrator
View Profile

David lyons 
Completed Master of 
International law with a GPA 
6.42 and was awarded the 
‘Griffith Award’ for Academic 
excellence
View Profile

Blake Primrose
Promoted to senior Associate 
at Allen & overy for 1 July 2019.
Winner of the Doyles ‘rising 
stars – litigation, Dispute 
resolution & Insolvency – 
Australia 2019’ award 
View Profile

Professor Doug Jones Ao
Appointed International Judge 
of the singapore International 
Commercial Court
View Profile

CIArb Australia Membership Update

In recognition of achievements beyond the membership space, we are pleased 
to announce the following appointments and promotions of CIArb Australia 
Members. Congratulations!

Graeme Turner
Appointed as a senior 
Member of the Australian 
Capital Territory Civil and 
Administrative Tribunal
View Profile

Clyde Croft
Appointed as Professor in 
the law Faculty by Monash 
University to lead the Monash 
law Commercial Disputes 
Group
View Profile

Andrew robertson
Appointed for a second term 
as Chair of the society of 
Construction law Australia
View Profile

liam o’Connor  
Awarded Associate of CIArb;
Appointed Deputy Chair of the 
Australian Institute of Health 
and safety (WA Branch);
Appointed Vice Chair of Nascha 
Inc;
elected onto the Industrial 
rope Access Trade Association 
(‘IrATA’) International Health 
and safety Committee; and
shortlisted for the Prime 
Minister’s Veterans’ Awards 
(winner announced late March 
2020).
View Profile

Ian Davidson sC 
Awarded Fellowship of CIArb
View Profile

Gabriel Moens
Named the "International 
Alumnus of the Year" by 
the Pritzker law school, 
Northwestern University, 
Chicago.
Appointed a Member of the 
order of Australia (AM)
View Profile

elizabeth Brimer QC
Appointed judge of the County 
Court of Victoria
View Profile

https://www.marquelawyers.com.au/who-we-are/the-team/damian-sturzaker
https://www.dlapiper.com/en/australia/people/b/bajaj-gitanjali/
https://www.vicbar.com.au/profile/8853
https://www.ciarb.org/membership/member-directory/member-profile?id=7877
https://www.allenovery.com/en-gb/global/people/Blake_Primrose
https://www.ciarb.org/membership/member-directory/member-profile?id=18181
http://www.12thfloor.com.au/barristers/counsel/graeme-turner.html
https://research.monash.edu/en/persons/clyde-croft-am-sc
https://piperalderman.com.au/member/andrew-robertson
https://www.ciarb.org/membership/member-directory/member-profile?id=27907
https://eightselborne.com.au/ian-davidson-sc/
https://law.uq.edu.au/profile/1077/gabriel-moens
https://www.linkedin.com/in/elizabeth-brimer/
https://www.ciarb.net.au/join-ciarb/
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Naseef Abdulla VIC
Esther Adeyinka NSW
Margery Ai NSW
Christopher Alchian  NSW
Melissa Arsov VIC
John Asimakis  NSW
Nicole Batrouney VIC
Alexander Batsis VIC
Myles Bayliss  QLD
Pierfrancesco Benedetti QLD
Alyssa Britnell VIC
Cheyenne Cadence VIC
Joseph Calara VIC
Nell Cameron VIC
Rhys Carvosso NSW
Gideon Caturla QLD
Rita Charchar VIC
Rui Chi NSW
Jacob Cookson QLD
Sophie Crichton WA
Emma Dixon VIC
Rukiye Dogan VIC

Jack Donnelly QLD
Emily Egan VIC
Jenan Elhassan VIC
Tamanna Ferdous VIC
Nicholas Fidler QLD
Sarah Fitzsimons VIC
Sebastian Fuentes VIC
Pradeep Gaur VIC
Emma Genovese VIC
Madeleine Gome VIC
Bethany Hosking VIC
Claire Humphries NSW
Cameron Inglis VIC
Nicholas Irwin VIC
Alfred Jackson QLD
Steven Jones WA
Munufe Kabylakis VIC
Neha Khan VIC
Ryan Kingsmith VIC
Kipling Kirkland VIC
Grant Klemm VIC
Chavala Kobluk VIC

Grant Kynaston NSW
Katelyn Lamont QLD
Helen Le VIC
Dempsey da Costa VIC
Meg Lucas QLD
Jacky Lui NSW
Mary Makris VIC
Christina Mauro NSW
Alisha Mayor VIC
Emily McClelland QLD
Mason Miles VIC
Young Hun Min ACT
Justin Mitchell VIC
Sahra Mohammadi VIC
Alexandra Moloney VIC
Ema Moolchand VIC
Gabrielle Nicholls VIC
Leigh Nicholls VIC
James Occleshaw VIC
Liam O'Connor NSW
Donné Opperman VIC
Lachlan Peavey VIC

students

CIArb Australia Membership Update
We are pleased to welcome the following new Chartered Arbitrators, Fellows, 
Members, Associates and Students to CIArb Australia.

Andrew Broadfoot   VIC

Christopher Kee VIC       

Ian Davidson VIC

Jacqueline Barker  VIC

James Doyle  VIC

Sarah Polly Pope VIC       

Alexander 
Hanbury-Brown NSW
Angelina Gomez NSW
Daniel Forster QLD
Gitanjali Bajaj NSW
Jonathon Peter Moore VIC
Justin Carter VIC

Liam Prescott VIC
Mark McSorley NSW
Mark Tedeschi 
AM QC     SA
Matthew Reay WA
Muhammad Yasir 
Wazir VIC

Philip Tran VIC
Sean Mahony VIC
Stewart Webster NSW
Sylvia Tee     SA
Vinh Quang Duong WA
Xingzhou Yu VIC
YunLong Chen VIC

Frances Millicent 
Williams VIC
Giorgio Giuriani VIC
Isabela Deveza WA
Joe Harman QLD
Katherine Brazenor VIC

Liam O'Connor NSW
Lin Zhang QLD
Marco Paoletti NSW
Mark Beaumont QLD
Nicholas Noonan WA
Raymond O'Connor WA

Seung Ri Oh NSW
Steven Tan QLD
Thanne Kumbure Krisanthi 
Samanmala 
Seneviratne WA

Fellows

Members

Associates
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Supporting OrganisationsSponsors



Patron The Hon Murray Gleeson AC 
 Chief Justice of the High Court of Australia (1998-2008), Sydney

Trustee John Wakefield 
 Chairman of Partners, Holman Webb, Sydney

President Caroline Kenny QC 
 Barrister, Owen Dixon Chambers, Melbourne

Vice President James Healy 
 Barrister, Francis Burt Chambers, Perth

 Dr Stephen Lee 
 Barrister, 35 West Chambers, Brisbane

Treasurer John Arthur 
 Barrister, Owen Dixon Chambers, Melbourne

Company Secretary Dr Vicky Priskich  
 Barrister, Owen Dixon Chambers, Melbourne

Immediate Past Albert Monichino QC 
President Barrister, Owen Dixon Chambers, Melbourne

National Councillors Beth Cubitt 
 Partner, Clyde & Co, Perth

 Simon Davis 
 Barrister, Francis Burt Chambers, Perth

 Jo Delaney 
 Special Counsel, Baker & McKenzie, Sydney

 Julia Dreosti 
 Principal, Lipman Karas, Adelaide

 Kristian Maley 
 Global Disputes Associate, Jones Day, Perth

 Dr Shane Monks 
 Barrister, Level Twenty Seven Chambers, Brisbane

 Prof Colin Roberts 
 Faculty of Science & Engineering – Curtin University
 & Colin Roberts Group, Perth

 Damian Sturzaker 
 Partner, Marque Lawyers, Sydney

Executive Officer Gordon Tan 
 CIArb Australia 
 Level 16, 1 Castlereagh Street 
 Sydney, NSW, 2000 
 T: +61 438 337 328 
 E: info@ciarb.net.au

COUNCIL AND SECRETARIAT

 

Whether you’re new to ADR and keen to find out more or an experienced 
practitioner looking for career-enhancing training, CIArb has a course and 
qualification to fit your needs. 

Our Pathways programme – ranging from Introductory Certificates through 
to advanced level Diplomas - will give you the specialist knowledge and skills 
you need to get ahead in ADR, whilst also qualifying you for membership of 
CIArb as Associate (ACIArb), Member (MCIArb) or Fellow (FCIArb). These 
internationally recognised qualifications provide our members with a powerful 
mark of quality assurance.

Other training features include: 

• Expert   tutors who are leading practitioners and academics

• Courses that are suitable for all levels of experience and professional background

• Tiered programme to support career progression 

• Training to suit your desired career specialism

• High standards of teaching and assessment

• Fast-track courses for higher levels of experience

• Courses delivered worldwide

• Supportive learning community 

Training ranges from one-day introductory sessions to seven month courses. 
Courses are delivered worldwide through international branches. For global  
training opportunities, find your local branch at www.ciarb.org/branches

As the professional home of dispute resolvers with over 16,000 

members worldwide, there is no better place to develop your ADR 

skills. CIArb provides a world-class training programme  

in arbitration, adjudication, and mediation. 

Why train 
with us

 To find out more about training opportunities in ADR, visit:

 W: www.ciarb.org 

T: +44 (0)20 7421 7439 

E: education@ciarb.org

There are over 40 CIArb branches 
active in six continents
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